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DISCLAIMER

This material is intended for educational purposes only. Nothing in this program, the program materials,
or communications stemming from the program (including questions and answers) should be considered as
the rendering of legal advice or as creating an attorney-client relationship between any program
attendees/readers and the presenters/authors. Persons having a need for legal advice should engage the
services of a licensed attorney in all legal matters. Presentation attendees/readers should assure themselves
that these materials are current and applicable at the time they are reviewed or considered. The
presenters/authors do not warrant that these materials will continue to be accurate, because laws and
interpretation of laws evolve and change over time, nor do they warrant them to be completely free of errors
when delivered/published. Presentation participants/readers should verify statements before relying on
them.
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CANNABIS BANKING 

BACKGROUND
Thirty-three states and the District of Columbia have legalized medical cannabis, 
with eleven states (plus D.C.) legalizing it for recreational purposes.1

2

North Dakota has joined the medical marijuana market and currently has four
dispensaries, with four more slated to open by the end 2019.3 Though these state-
run marijuana-related businesses (known as “MRBs”) may be legal at the state level,
marijuana remains very much illegal at the federal level.

1 See https://www.businessinsider.com/legal-marijuana-states-2018-1.
2 Source: https://www.businessinsider.com/legal-marijuana-states-2018-1.
3 See https://www.ndhealth.gov/mm/Dispensary.aspx.
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To understand the issue of marijuana banking, you have to understand that banks are
inextricably tied to “the federal level.” In the U.S., banks may be federally regulated
or state chartered.4 Federally regulated banks risk losing their federal charters if they
accept proceeds from a licensed cannabis business (e.g., allowing an employee of an
MRB to deposit his paycheck in a checking account).5 And if you think state
chartered institutions are free of the federal confines, think again - state chartered
banks and credit unions are supervised and insured by federal agencies.6 “Regardless
of whether a bank has a state or federal charter, all banks are either regulated or
supervised by the Federal Deposit Insurance Corporation, Inc. (FDIC).”7 In this way,
financial institutions are attached to the federal government and its stance on
marijuana.

Though many describe marijuana banking as a “gray area,” the current situation is
truly black-and-white: Marijuana’s federal illegality places financial institutions at
risk any time they deal with MRBs.

FEDERAL LEGAL HISTORY

1. Controlled Substances Act
Marijuana was declared illegal with the passage of the Controlled Substances Act
in 1970. The Controlled Substances Act (“CSA”) “makes it a federal crime to
possess, grow, or distribute marijuana, and to open, rent or maintain a place of

4 See https://onlinelibrary.wiley.com/doi/full/10.1111/fmii.12104.
5 See https://onlinelibrary.wiley.com/doi/full/10.1111/fmii.12104.
6 See https://www.occ.treas.gov/topics/charters-and-licensing/financial-institution-lists/index-financial-institution-
lists.html. “The federal government insures or charters virtually every bank in the U.S.” 
https://blog.tenthamendmentcenter.com/2019/04/california-committee-passes-bill-to-create-banking-alternative-for-
cannabis-industry-bypass-federal-reserve-2/.
7 Deborah L. Dickson, Bank on Marijuana: A Legitimate Industry Warranting Banking Access, 2 SAVANLR 459,
477 (2015).

4Presented by Tracy A. Kennedy of Zimney Foster P.C.

https://onlinelibrary.wiley.com/doi/full/10.1111/fmii.12104
https://onlinelibrary.wiley.com/doi/full/10.1111/fmii.12104
https://www.occ.treas.gov/topics/charters-and-licensing/financial-institution-lists/index-financial-institution-lists.html
https://www.occ.treas.gov/topics/charters-and-licensing/financial-institution-lists/index-financial-institution-lists.html
https://blog.tenthamendmentcenter.com/2019/04/california-committee-passes-bill-to-create-banking-alternative-for-cannabis-industry-bypass-federal-reserve-2/
https://blog.tenthamendmentcenter.com/2019/04/california-committee-passes-bill-to-create-banking-alternative-for-cannabis-industry-bypass-federal-reserve-2/


business for any of these purposes.”8 The CSA is federal law and therefore preempts
state laws regarding the drug.9

2. The Bank Secrecy Act

“[A]ny financial transaction involving proceeds generated by marijuana-related
activity can form the basis for prosecution under money-laundering statutes, the
unlicensed money remitter statute, and the Currency and Foreign Transactions
Reporting Act (The Bank Secrecy Act of 1970).”10 The Bank Secrecy Act requires
all financial institutions to monitor their customers’ accounts and to report
suspicious activity, large currency transactions, and criminal activity.11 It also
requires financial institutions to identify and prevent money laundering.12

3. Cole Memorandum

Issued in 2013, the Cole Memorandum13 was an Obama-era guidance document
suggesting that the Department of Justice would not override states’ legalization of
marijuana. One of the things it did was provide financial institutions guidelines for
offering compliant financial services to MRBs.14 Though many financial institutions
cite to the Cole Memo as a way to comply with federal law while dealing with
MRBs, the Tenth Circuit (a federal court) has recently reiterated that the Cole Memo
did not create a legal defense for violations of the CSA, money-laundering and

8 See https://onlinelibrary.wiley.com/doi/full/10.1111/fmii.12104.
9 See Fourth Corner Credit Union v. Federal Reserve Bank of Kansas City, 861 F.3d 1052, 1055 (10th Cir. 2017)
(“[T]he CSA, by virtue of the Supremacy Clause, is the law of the land. Conduct prohibited by federal law is illegal,
regardless of what [state] law may permit.”). See also In re Way To Grow, Inc., 597 B.R. 111, 116-17 (Bankr. D. Colo.
2018) (“In Gonzales v. Raich, the U.S. Supreme Court definitively held the federal government’s designation of
marijuana as a controlled substance supersedes contrary state law through application of the commerce clause.”).
10 See https://onlinelibrary.wiley.com/doi/full/10.1111/fmii.12104.
11 Comment, Rachel Zander, Bud, Bongs & Banks: The Impact of State Legalized Marijuana on Financial Institutions,
8 7 UMKCLR 997, 1001 (2019).
12 Id.
13 The memo can be found here: https://www.justice.gov/iso/opa/resources/3052013829132756857467.pdf.
14 See https://www.pymnts.com/news/alternative-financial-services/2018/cannabis-new-banking-problems/.
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unlicensed money transmitter statutes, or the Bank Secrecy Act.15 Thus, banks still 
violate federal laws and regulations when they transact with MRBs.

4. FinCEN Guidance

“FinCEN” is the Treasury Department’s Financial Crimes Enforcement Network,
which is responsible for enforcing certain money-laundering statutes.16 It “issued its
own marijuana-related guidance17 concurrently with the Cole Memorandum,” which
“purported to clarify how financial institutions [could] provide services to
marijuana-related businesses consistent with their anti-money laundering
obligations.”18 It states:

In assessing the risk of providing services to a marijuana-related
business, a financial institution should conduct customer due diligence
that includes: (i) verifying with the appropriate state authorities whether
the business is duly licensed and registered; (ii) reviewing the license
application (and related documentation) submitted by the business for
obtaining a state license to operate its marijuana-related business; (iii)
requesting from state licensing and enforcement authorities available
information about the business and related parties; (iv) developing an
understanding of the normal and expected activity for the business,
including the types of products to be sold and the type of customers to
be served (e.g., medical versus recreational customers); (v) ongoing
monitoring of publicly available sources for adverse information about
the business and related parties; (vi) ongoing monitoring for suspicious
activity, including for any of the red flags described in this guidance;
and (vii) refreshing information obtained as part of customer due
diligence on a periodic basis and commensurate with the risk. With
respect to information regarding state licensure obtained in connection
with such customer due diligence, a financial institution may
reasonably rely on the accuracy of information provided by state
licensing authorities, where states make such information available.

It also requires that banks dealing with MRBs file special-purpose Suspicious

15 Fourth Corner Credit Union, 861 F.3d at 1055-56.
16 Id. at 1056.
17 Found here: https://www.fincen.gov/sites/default/files/shared/FIN-2014-G001.pdf.
18 Fourth Corner Credit Union, 861 F.3d at 1056 (internal quotation marks omitted).
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Activity Reports (“SARs”).

In a 2017 case, the Tenth Circuit, referring to the FinCEN guidance, stated: “But this
guidance, like the Cole Memorandum, didn’t nullify the CSA or federal money-
laundering statutes.”19

5. Sessions Memo

On January 4, 2018, then-U.S. Attorney General Jeff Sessions issued a memo20 that
rescinded the policy of the Cole Memorandum and reiterated that marijuana
continues to be illegal under federal law. The memorandum also stated that
marijuana activities “may serve as the basis for the prosecution of other crimes, such
as those prohibited by the money laundering statutes, the unlicensed money
transmitter statute, and the Bank Secrecy Act.” 21

6. Current Status of the Cole Memo

“During his confirmation hearing, now Attorney General William Barr stated that
he would uphold the Obama-Era Cole memoranda and not ‘go after’ people and
businesses that relied on the memoranda.”22

PRACTICAL CASH CONCERNS
Because banks cannot serve marijuana-related businesses, many MRBs operate
solely in cash.23 That much cash creates “significant public safety concerns for
customers and employees and makes it more difficult for the state and federal
government to regulate and audit MRBs.”24

19 Id.
20 The memo can be found at https://www.justice.gov/opa/press-release/file/1022196/download.
21 Id. (citing 18 U.S.C. §§ 1956-57, 1960; 31 U.S.C. § 5318).
22 See https://www.nafcu.org/system/files/files/NAFCU-Marijuana-Banking-Issue-Brief-Aug19.pdf. Note that the
current environment affects more than just those businesses working directly with cannabis (i.e., growers and
dispensaries). It also affects real estate owners, security firms, utilities, investors, etc.
23 Fourth Corner Credit Union v. Federal Reserve Bank of Kansas City, 861 F.3d 1052, 1053 (10th Cir. 2017).
24 Id. (internal citations omitted).
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1. Crime

The inability of MRBs to deposit money with financial institutions poses serious risk
to the MRBs’s principals, increases risk to the surrounding community, and forces
legal businesses to conduct operations only in cash.25 Dealing in such large amounts
of cash makes MRBs prime targets for violent crime.26 For instance:

In California, a pair of thieves beat and robbed a courier carrying about
$9,000 in cash from San Diego cannabis businesses. In Washington,
police have reported multiple marijuana-related robberies, including
the shooting of a cannabis shop employee by thieves. In Colorado, …[a
security guard at a Colorado marijuana dispensary was murdered when]
two thieves stormed the…[d]ispensary in search of cash.27

“[T]he current status of banking…places the safety and welfare of these businesses’
customers at risk, as they must carry significant amounts of cash on their persons in
order to make legal purchases at retail facilities.”28 “Similarly, it needlessly
jeopardizes the safety of retail staffers, who are susceptible to robbery.”29 “No
industry can operate safely, transparently, or effectively without access to banks or
other financial institutions and it is self-evident that this industry, and those
consumers that are served by it, will remain severely hampered without better access
to credit and financing.”30

2. Taxes and Lack of Transparency

Unlike most businesses, which pay taxes electronically or via check, MRBs must
pay their federal taxes in cash.31 Currently, when an MRB pays federal taxes,
“someone has to schedule an appointment with the IRS to go to its local offices and

25 See https://www.jdsupra.com/legalnews/cannabis-cash-and-crime-96293/.
26 See https://www.governing.com/topics/finance/gov-marijuana-banking-bill-congress-senators.html.
27 See https://morningconsult.com/opinions/its-time-marijuana-money-banks-not-streets/.
28 See https://www.laweekly.com/thieves-target-pot-industry-across-california-and-l-a-in-new-crime-wave/.
29 Id.
30 Id.
31 See https://qz.com/1461947/the-irs-cant-handle-cannabis-companies-all-cash-tax-payments/.
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make a cash deposit.”32 States similarly require in-person drop-offs, which entails a
moving a large amount of cash. “The California treasury’s Cannabis Banking
Working Group is advising government agencies to hire armoured couriers for the
collection of businesses’ taxes and permit payments.”33

Cash also makes it difficult for states to track and collect the tax revenue they’re
owed.34 In Oregon, sellers declaring sales “have had to bring tax payments in cash
every month to a guarded, bulletproof site in Salem, the state capital, no matter the
distance they must travel.”35 This burden results in a lower number of sellers who
declare sales.36 In fact, Sacramento, California, has estimated “that cannabis
dispensaries are underpaying their taxes by hundreds of thousands of dollars a
year.”37

CURRENT STATE APPROACHES (AND WHY
THEY ARE PROBLEMATIC)

1. Taking Chances (Banks and Credit Unions)

Despite the current status of the law, several banks and credit unions have pushed
forward to provide banking services to the cannabis industry (according to a July
2017 report from FinCEN, as many as 39038). In doing so, these institutions ignore
(rather than avoid) the associated risks. Some examples:

a. Partner Colorado Credit Union

Partner Colorado Credit Union created “Safe Harbor Services, LLC” to sell and

32 Id.
33 See https://www.economist.com/the-economist-explains/2018/01/22/why-marijuana-retailers-cant-use-banks.
34 See https://www.governing.com/topics/finance/gov-marijuana-banking-bill-congress-senators.html.
35 See https://www.economist.com/the-economist-explains/2018/01/22/why-marijuana-retailers-cant-use-banks.
36 Id.
37 See https://www.governing.com/topics/finance/gov-marijuana-banking-bill-congress-senators.html.
38 See Peter Conti-Brown, The Policy Barriers to Marijuana Banking: Wharton Public Policy Initiative.
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distribute the credit union’s Safe Harbor cannabis banking program.39 Safe Harbor
“contracts with financial institutions to help them vet potential cannabis clients and
meet strict federal rules for handling marijuana money.”40 However, it’s not clear
how it can possibly meet the “strict federal rules for handling marijuana money”
when (as stated above) “any financial transaction involving proceeds generated by
marijuana-related activity can form the basis for prosecution under money-
laundering statutes, the unlicensed money remitter statute, and the Currency and
Foreign Transactions Reporting Act (The Bank Secrecy Act).”41

b. Maps Credit Union

In Oregon, Maps Credit Union has hundreds of state-registered cannabis business
customers.42 One of the ways in which it claims to manage compliance risks is by
filing Suspicious Activity Reports (SARs) with FinCEN per federal law, even on
licensed businesses.43

c. O Bee Credit Union

O Bee is pretty transparent about its participation in marijuana banking – it has a
page on its website providing information for Cannabis Business Accounts that says
“Let’s Be Buds.”44 Located in Washington, it offers several banking services, but it
will not lend to MRBs “because bankruptcy laws involve federal courts.”45 As an
explanation, the President and CEO of O Bee, James Collins, stated: “How do you
go to bankruptcy court for a loan if the courts won’t even recognize that kind of
business exists? So, we aren’t doing any lending.”46

39 See https://www.cutimes.com/2017/07/19/partner-colorado-cu-launches-cannabis-banking-cuso/.
40 See https://www.bostonglobe.com/business/2018/09/13/mass-credit-union-will-serve-recreational-marijuana-
companies/RobiBzWxLo3KjQApdbCm2O/story.html.
41 See https://onlinelibrary.wiley.com/doi/full/10.1111/fmii.12104.
42 See https://www.moneylaundering.com/news/oregon-credit-union-files-quarterly-sars-on-hundreds-of-marijuana-
clients/.
43 See https://thefinancialbrand.com/84178/bank-credit-union-cannabis-marijuana-pot-accounts-legalization/
44 See https://www.obee.com/buds.
45 See https://thefinancialbrand.com/84178/bank-credit-union-cannabis-marijuana-pot-accounts-legalization/.
46 Id.
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The issue of bankruptcy does indeed add to the complexity of the problem. “Of
course, bankruptcy laws and bankruptcy courts are purely creatures of federal
law.”47 “Accordingly, bankruptcy courts have consistently dismissed cases where
debtors engaged in ongoing CSA violations, or where a debtor’s reorganization
efforts depend on funds which can be considered proceeds of CSA violations.”48

“Unless and until Congress changes th[e] law…a federal court cannot be asked to
enforce the protections of the Bankruptcy Code in aid of a Debtor whose activities
constitute a continuing federal crime.”49

d. Severn Savings Bank

Maryland’s Severn Savings Bank is “a community bank offering business accounts
to several marijuana dispensaries and growers in the state.”50 “In exchange for a
large monthly fee and rigorous daily self-compliance, Severn’s accounts allow them
to ‘pay employees through an automatic debit system, buy supplies with a debit card
and purchase marijuana through wire transfers.”51 “However, they cannot write
checks from (or accept them into) their account, nor can they accept credit cards, as
those activities require access to federally regulated payment systems.”52

Furthermore, they cannot apply for small-business loans, which are necessary for
the further growth of individual businesses and the marijuana industry.53

e. Fourth Corner Credit Union

The case of Fourth Corner Credit Union has provided perhaps the most definitive
answer to any question about the federal stance on marijuana banking.

Fourth Corner Credit Union was formed primarily to serve marijuana-related

47 In re Way To Grow, Inc., 597 B.R. 111, 117 (Bankr. D. Colo. 2018).
48 Id.
49 Id. (citing In re Rent-Rite Super Kegs West Ltd., 484 B.R. 799 (Bankr. D. Colo. 2012).
50 Peter Conti-Brown, The Policy Barriers to Marijuana Banking: Wharton Public Policy Initiative.
51 Id.
52 Id.
53 Id.
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businesses.54 The Credit Union applied to the Federal Reserve Bank of Kansas City
to obtain a master account (which would give it access to the Federal Reserve
System’s services).55 The Federal Reserve Bank denied the application, leading the
Credit Union to file a lawsuit.56 The Court said the following:

By its own allegations, the Credit Union would use the court[]…to
facilitate illegal activity. If given a master account, the Credit Union
‘intends to provide banking services to complaint state licensed
cannabis and hemp businesses.’ But even if these businesses are
‘complaint’ with Colorado law, their conduct plainly violates the
[Controlled Substances Act]. By providing banking services to these
businesses, the Credit Union would—by its own admission—facilitate
their illegal activity by giving them bank access that they currently
lack.57

The Court refused to grant the Credit Union the relief it sought. It was also in the
Fourth Corner Credit Union case that the Court commented on the basic irrelevance
of the Cole Memo and FinCEN Guidance, stating that neither nullifies or creates a
defense for violating the CSA, Bank Secrecy Act, etc. This case makes it clear that
the CSA, Bank Secrecy Act and related statutes make transacting with MRBs
illegal, and any “guidance” provided by the Cole Memo and FinCEN do not
actually negate the risks associated with violating such laws.

Update: “After losing the case, Fourth Corner modified its application for a master
account by limiting their exposure to ancillary marijuana businesses instead of
growers and other direct marijuana business; the Federal Reserve Bank conditionally
approved Fourth Corner’s new application.”58 “Fourth Corner remains unable to

54 Id. at 1058.
55 Id. at 1053. “A master account allows, among other things, a financial institution to engage in electronic credit and
debit transactions with other financial institutions. Without it, a financial institution cannot function.” Peter Conti-
Brown, The Policy Barriers to Marijuana Banking: Wharton Public Policy Initiative.
56 Fourth Corner Credit Union, 861 F.3d at 1054.
57 Id. at 1055.
58 Comment, Rachel Zander, Bud, Bongs & Banks: The Impact of State Legalized Marijuana on Financial Institutions,
87 UMKCLR 997, 1000 (2019).
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service MRBs because it is waiting for insurance.”59 “It should be noted that the
Federal Reserve Bank approval of the master account was less than one month after
the dissemination of Attorney General Sessions’s memo.”60

2. Cashless Systems

Another strategy is for MRBs to use digital currencies (like bitcoin) as methods of
transacting business without the need for banks.61 For instance, Nevada has passed
a law which provides for a three-year pilot program in which MRBs and consumers
would deal in digital currency rather than cash.62 Hawaii has a similar cashless
system63 called “CanPay,” which is a debit payment app for legal marijuana sales.
This CanPay app is used in other states as well.64

In a system called POSaBIT (available in Washington, Colorado, California and
Nevada), the customer buys “Litecoin” (a digital currency similar to bitcoin) from
POSaBIT, uses the Litecoin to pay POSaBIT for cannabis products, and POSaBIT
subsequently reimburses the MRB.65 According to its CEO and co-founder, legal
liability is limited because “customers who buy bitcoins from POSaBIT kiosks
inside pot shops can choose to walk out of the store with those bitcoins and without
ever buying pot”; “[t]here’s nothing requiring them to spend the bitcoins in the
store.”66 Hence, POSaBIT can “plausibly argue that this isn’t just money laundering
scheme; it’s a legitimate currency changing service that fortuitously happens to all
but remove friction between legally-sold pot and [the customer’s] credit card.”67

59 Id. (emphasis added).
60 Id.
61 See https://www.coindesk.com/pipe-dreams-bitcoin-wont-solve-pot-industrys-banking-problem.
62 Michelle L. Price, Nevada to Try Limited Banking for Cash-Heavy Pot Industry, AP News (June 7, 2019).
63 See https://www.forbes.com/sites/debraborchardt/2017/09/13/hawaii-was-slow-to-roll-out-medical-marijuana-but-
fast-to-go-cashless/#1edc35b41c63.
64 See https://mjbizdaily.com/hawaii-bans-cash-medical-marijuana-dispensary-sales/.
65 See https://www.posabit.com/news/2019/08/14/posabits-4-step-litecoin-payment-process.
66 See https://www.seattleweekly.com/news/you-can-now-buy-pot-with-a-credit-card-in-washington-state-because-
technically-youre-not/.
67 Id.
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FinCEN has made it clear that certain businesses dealing in digital currencies are
required to comply with the obligations of the Bank Secrecy Act.68 Thus,
“exchangers and administrators of cryptocurrencies are expected to register with
FinCEN as a Money Service Business (MSB) and…any firm working with
cryptocurrencies are expected to comply with anti-money laundering (AML) and
Know-Your-Customer (KYC) regulations.”69 “Exchanges…that receive large sums
of money from users in suspicious patters are expected to file Suspicious Activity
Reports (SARs) on customer transactions that are over $2,000.”70

Interestingly, POSaBIT’s website states that it is a registered Money Services
Business and has Money Transmitter Licenses, and is KYC, AML, and OFAC
compliant.71 One of the ways in which it says it complies is by prohibiting customers
from acquiring more than $150 in digital currency (in order to prevent money
laundering).72 It’s not exactly clear how money laundering is avoided when contact
with any money traced to MRBs (illegal under federal law) could be considered
money laundering.73

PENDING FEDERAL BILLS
The following legislation singles out the current banking issues by carving out
exceptions to allow financial institutions to service marijuana-related businesses:

1. SAFE Banking Act

The Secure and Fair Enforcement Banking Act, better known as the SAFE Banking
Act, aims to protect financial institutions doing business with cannabis operators.
The SAFE Banking Act was introduced under H.R. 1595 on March 19, 2019 by Ed

68 See https://www.coindesk.com/pipe-dreams-bitcoin-wont-solve-pot-industrys-banking-problem
69 Scott D. Hughes, Cryptocurrency Regulations and Enforcement in the U.S., 45 WSLR 1, 14 (2017).
70 Id.
71 See https://posabit.squarespace.com/posabit-news/2018/7/9/frequently-asked-questions-about-posabit-cannabis-
payment-processing
72 See https://www.theglobeandmail.com/globe-investor/investment-ideas/bitcoin-is-helping-the-us-pot-business-
get-over-its-banking-problem/article35296873/
73 See https://morningconsult.com/opinions/its-time-marijuana-money-banks-not-streets/.
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Perlmutter and was pushed to the Senate by the House Financial Services
Committee. At the July 23, 2019 Senate Banking Committee hearing, the committee
discussed the SAFE Banking Act to learn more about the challenges banks face
dealing with cannabis. The ABA has been adamant about the Act and has provided
letters to Congress in support of H.R. 1595.

The SAFE Banking Act seeks to provide a safe harbor for depository institutions
allowing proceeds from a legitimate cannabis business to be considered lawful under
federal money laundering statutes or any other federal law. This allows banks to
provide financial services to cannabis businesses and any ancillary businesses that
receive some portion of their income from cannabis-related businesses.

Criticisms are that the compliance costs may outweigh profits if federal financial
regulators set too high a bar for anti-money laundering, safety, and due diligence
requirements.74

2. States Act
The Strengthening the Tenth Amendment Through Entrusting States (STATES) Act
was introduced by Sen. Elizabeth Warren and Co-sponsored by Sen. Kevin Cramer.
It is in the Judiciary Committee. The bill seeks to ensure that each State has the right
to determine for itself the best approach to regulate marijuana within its borders.

The bill would amend the Controlled Substance Act so that its provisions would no
longer apply to anyone acting in compliance with State or tribal laws relating to the
manufacture, production, possession, distribution, dispensation, administration, or
delivery of marijuana. Any proceeds coming from these transactions would be
deemed legal. Except for medical purposes, the bill would not allow for the
distribution or sale of marijuana to any person under the age of 21.

The primary concern with the STATES Act is how interstate commerce will be
governed with transactions between states that do legalize marijuana and those who
do not.

74 Peter Conti-Brown, The Policy Barriers to Marijuana Banking: Wharton Public Policy Initiative.
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WHY IT MATTERS TO NORTH DAKOTA
Under N.D.C.C. § 19-24.1, North Dakota laws only allow for the use of “medicinal
marijuana” to authorized cardholders and caregivers approved by the Department of
Health. North Dakota banks follow the same FDIC guidelines as all other states and
are not allowed to conduct business with any entity or individual who derives
revenue from cannabis-related businesses, regardless of state laws.

Neither the North Dakota Bankers Association nor the American Bankers
Association take a stance on the legalization of cannabis itself, but recognize the
public safety issues and difficulties banks face. The ABA identifies five public
benefits from the banking of cannabis; (1) increased support for local economic
growth, (2) improved security and safety, (3) reduced tax evasion, (4) increased
efficiency of tax collection, and (5) more accurate assessments of economic risks.

The ND Department of Health will register no more than two compassion centers
with the sole purpose of operating as a manufacturer and eight compassion centers
serving as dispensaries will be opened throughout North Dakota. As of now, 122
medical marijuana cards have been issued to patients and caregivers and will likely
rise to around 4,000 cardholders by summer of 2021.

With a potential increase in providers and cardholders, North Dakota banks could
see more issues arising from cash-only transactions and their inability to provide
financial services to businesses and customers involved in any cannabis-related
business. Therefore, it’s important for banks in North Dakota to have a general
understanding of the SAFE Banking Act and should track its development moving
forward. Passage of the bill would direct the Financial Crimes Enforcement Network
(FinCEN) and the Federal Financial Institutions Examination Council to issue
guidance and exam procedures for banks doing business with cannabis related
legitimate businesses.

Regardless of North Dakota’s position on marijuana, it cannot be denied that the
cannabis industry is growing and banks are stuck in a conflict of laws. The growth
of the industry’s reach has begun to touch more than just those directly related to the
cannabis industry. Therefore, North Dakota and its banks would benefit and protect
itself with further clarity between the federal and state laws under the SAFE Banking
Act, and the STATES Act.
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SUMMARY 
In sum, even though the Department of Justice has issued guidance indicating it will
not challenge state laws, the federal law itself continues to classify marijuana as an
illegal substance. No bank has authority to serve MRBs or any special immunity
from the application of the CSA. Financial institutions who work with state-legal
MRBs do so at their own risk.

Until actual federal legislation is passed to provide a clear “pass” for banks, dealing 
with MRBs is absolutely a violation of federal law and is not recommended.

Important Takeaways

Why Cannabis Banking Is Illegal
• Under the Controlled Substances Act—federal law—marijuana is a Schedule 1 drug.
• Financial institutions are federally chartered, insured, regulated, etc.
• Financial transactions involving marijuana-related funds can form the basis for prosecution

under anti-money laundering statutes, unlicensed money transmitter statutes, and the Bank
Secrecy Act.

What The DOJ Has Said75

• “Here are ways banks can comply with federal law while dealing with MRBs. We won’t go 
after you.” (Cole Memo)

• “Ignore the Cole Memo, marijuana is illegal and you will be prosecuted.” (Sessions)
• “The Cole Memo is fine; we won’t go after people relying on it.” (Barr)

What the Court Has Said
• “It doesn’t matter what the DOJ said; violating the CSA, Bank Secrecy Act money-laundering 

and unlicensed money transmitter statutes constitutes a federal crime.”76

How The Issue Can Be Resolved
• Congress could do nothing
• Congress could adopt legislation that carves out exceptions for banks (such as the SAFE 

Banking Act or the STATES Act)
• Congress could remove marijuana from Schedule 1 or reclassify it as a Schedule II drug
• Congress could legalize marijuana completely

75 Paraphrasing.
76 Paraphrasing.
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DISCLAIMER

This material is intended for educational purposes only. Nothing in this program, the program materials,
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the rendering of legal advice or as creating an attorney-client relationship between any program
attendees/readers and the presenters/authors. Persons having a need for legal advice should engage the
services of a licensed attorney in all legal matters. Presentation attendees/readers should assure themselves
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INDUSTRIAL HEMP 

WHAT IS HEMP?
Industrial hemp derives from the plant known as Cannabis sativa L – the same plant
that produces marijuana.1 Both industrial hemp and marijuana contain
tetrahydrocannabinol (“THC”), which is the psychoactive compound in cannabis
that causes people to experience psychoactive or “high” effects. However, industrial
hemp contains much lower levels of THC (0.3% or less). “Research has consistently
shown that the low THC level in hemp plants is not capable of producing the
psychoactive effects [found in marijuana].”2 In short, Cannabis plants with 0.3% or
less of THC are hemp; Cannabis plants with more than 0.3% THC are marijuana.

“Hemp can be grown as a fiber, seed, or dual-purpose crop.”3 The global market for
industrial hemp consists of more than 25,000 products.4 It can be used in the
production of foods and beverages, cosmetics and personal care products, nutritional
supplements, fabrics and textiles, yarns and spun fibers, paper, construction and
insulation materials, and other manufactured goods.5

“Hemp is among the oldest industries on the planet, going back more than 10,000

1 Note, Thomas A. Duppong, Industrial Hemp: How the Classification of Industrial Hemp as Marijuana Under the
Controlled Substances Act Has Caused the Dream of Growing Industrial Hemp in North Dakota to Go Up In Smoke,
85 N.D.L.R. 403, 407 (2009) (found at https://law.und.edu/_files/docs/ndlr/pdf/issues/85/2/85ndlr403.pdf).
[hereinafter “DUPPONG NOTE”].
2 See https://www.uvm.edu/~vlrs/doc/hemp.htm; see also Note, Thaddeus E. Swanson, Controlled Substances Chaos:
The Department of Justice’s New Policy Position on Marijuana and What it Means for Industrial Hemp Farming in
North Dakota, 90 N.D.L.R. 599, 613 (2014) (“[H]igh-fiber industrial hemp is incapable of producing marijuana’s
intoxicating effect, whereas high-THC marijuana produces low-quality fiber.”) [hereinafter “SWANSON NOTE”].
3 See https://www.ers.usda.gov/webdocs/publications/41740/15867_ages001e_1_.pdf?v=0.
4 See https://www.boonevilledemocrat.com/news/20190915/ag-law-center-hosts-industrial-hemp-webinar/1.
5 See https://fas.org/sgp/crs/misc/RL32725.pdf.
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years.”6 George Washington, Thomas Jefferson, John Adams, and other founding
fathers cultivated hemp.7 In fact, Americans were legally bound to grow hemp
during the Colonial Era and Early Republic.8 During World War II, the federal
government formed the War Hemp Industries Department and subsidized hemp
cultivation, with U.S. farmers growing about a million acres of hemp as part of the
program.9 Over time, however, “public perception linked the industrial uses of hemp
with the intoxicating uses of marijuana, ultimately contributing [to the classification
of hemp as marijuana].10

HEMP’S LEGAL HISTORY
Since 1970, cannabis has been listed as a Schedule I drug under the Controlled
Substances Act (“CSA”). For the majority of history, the federal government did not
distinguish between hemp and other strains of cannabis, making hemp and hemp-
derived products illegal under federal law.11 However, this changed in 2014, when
the 2014 Farm Bill removed hemp from the definition of cannabis and legalized
cultivation for research purposes.12 Then, the 2018 Farm Bill13 removed hemp and
its derivatives from Schedule I of the CSA (§ 12619), provided for legal cultivation
with the USDA’s approval (§ 10113), and authorized transportation across state lines
(§ 10114).14 “In response to the passage of the 2018 Farm Bill, the North Dakota

6 See https://www.thehia.org/history.
7 See https://www.politifact.com/facebook-fact-checks/statements/2019/mar/13/facebook-posts/claims-about-
thomas-jefferson-and-marijuana-are-mo/; https://www.smithsonianmag.com/smart-news/hemp-makes-return-
george-washingtons-farm-180970131/.
8 See https://www.thehia.org/history.
9 See https://www.thehia.org/history.
10 DUPPONG NOTE at 406.
11 Alex Malyshev and Ted McDonough, The Marketing and Sale of Products Containing Hemp and CBD Over the
Internet, 23 No. 1 J. Internet L. 1, 20 (2019) [hereinafter “MALYSHEV & MCDONOUGH”]
12 Id.
13 The 2018 Farm Bill text can be found at: https://www.congress.gov/115/bills/hr2/BILLS-115hr2enr.pdf.
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Legislature unanimously passed a bill to align state law on hemp with federal law.”15

The practical result of this is that financial institutions can provide banking services
to “hemp-based businesses and Ancillary Parties” without worrying that they’re
violating federal law (including the CSA, Bank Secrecy Act and money-laundering
statutes).16

WHAT IS CBD OILAND IS IT LEGAL?
Cannabidiol (“CBD”) is a cannabinoid (chemical compound) found in cannabis and
hemp plants.17 Most CBD comes from industrial hemp because it has a higher CBD
content than marijuana.18 Whether it comes from hemp or marijuana, CBD “does
not produce marijuana’s signature intoxicating effect; in fact, it counteracts the
effects of THC”19:

[CBD is] shared by both industrial hemp and marijuana…CBD is
unique because it is not intoxicating and it also moderates the euphoric
effect of THC. Marijuana, which has disproportionately higher levels
of THC than industrial hemp, also contains lower levels of CBD. The
higher THC and lower CBD concentration gives marijuana its
psychoactive effect. Conversely, industrial hemp’s low THC levels and
comparatively high CBD levels produce none of the intoxicating effects
of marijuana.20

https://www.ams.usda.gov/sites/default/files/HempExecSumandLegalOpinion.pdf.
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15 See https://bismarcktribune.com/news/local/bismarck/hemp-gaining-traction-among-north-dakota-
farmers/article_308afeae-0f4a-5430-9f75-d9e171f5f6f5.html. Interestingly enough, North Dakota was the first state
to allow for the production of industrial hemp in 1999, but North Dakota farmers were prevented from growing it due
to its illegal status under federal law. DUPPONG NOTE at 403 (citing H.B. 1428, 56th Legis. Assem. (N.D. 1999)).
16 Aubree L. Walton, et al., Creditor Beware: Bankruptcy is an Uncertain Remedy for Marijuana-Related Businesses, 
38 No. 8 Banking & Fin. Services Pol’y Rep. 21, 25 (2019).
17 See https://www.cnbc.com/2018/11/09/what-is-cbd-these-popular-cannabis-products-wont-get-you-high.html.
18 See https://www.medicalnewstoday.com/articles/319475.php.
19 SWANSON NOTE at 612.
20 DUPPONG NOTE at 408.
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The fact that CBD may come from hemp or marijuana is what one of the reasons
many have said that the legal status of CBD is less certain than industrial hemp.
However, the 2018 Farm Bill does legalize CBD derived from hemp.21 Marijuana-
derived CBD is illegal. Also, as with hemp, states retain the ability to pass stricter
laws regarding CBD (including outlawing it completely) – so make sure to check
your state’s laws! CBD products are legal in North Dakota, provided they are derived
from hemp. Note that “CBD oil” simply refers to CBD extracted from hemp (or
cannabis) and added to a carrier oil.22

While CBD derived from hemp is no longer a Schedule 1 Drug, it is/will be
highly regulated, and improper marketing and sale of CBD products can
indeed be illegal (see discussion below).

FEDERAL HEMP AND CBD REGULATIONS

1. USDA

The 2018 Farm Bill directs the United States Department of Agriculture (“USDA”)
to issue regulations and guidance to implement a program for the commercial
production of industrial hemp.23 In addition, the USDA is directed to establish a plan
to monitor and regulate the production of hemp in States or Indian territories that do
not wish to submit their own plan.24

As of September 13, 2019, the USDA has finished drafting hemp regulations and
“submitted them for review to the White House Office of Budget and Management,
which reviews all regulations adopted and implemented by a presidential
administration.”25 Following approval, the proposed regulations will be published in

21 See https://www.pbs.org/newshour/science/is-cbd-legal-heres-what-you-need-to-know-according-to-science.
22  See https://www.medicalnewstoday.com/articles/319475.php. Examples of “carrier oils” are coconut oil or hemp 
seed oil. See https://www.verywellhealth.com/cbd-oil-benefits-uses-side-effects-4174562.
23 See https://www.ams.usda.gov/content/hemp-production-program.
24 See https://www.ams.usda.gov/content/hemp-production-program.
25 See https://hempindustrydaily.com/sources-usda-hemp-rules-drafted-and-awaiting-white-house-approval/.
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the Federal Register with a period for public comment.26

Until the final rule is issued, “the 2018 Farm Bill provides that States, Tribes, and
institutions of higher education can continue operating under authorities of the 2014
Farm Bill” for the 2019 growing season.27

2. CBD Oil & The Food and Drug Agency (FDA)
CBD oil is a by-product of industrial hemp that is being commonly used for health
and wellness products. (As a reminder, legal CBD oil is CBD oil derived from
hemp). “Products containing CBD have become hot commodities in recent years,
and sales are ‘projected to grow tremendously.’”28 “[N]umerous companies sell
hemp extracts that contain CBD, in interstate commerce.”29

In North Dakota, farmers are most interested in growing hemp for CBD.30 As of
July, there were four companies in North Dakota planning to process hemp for CBD
in 2019.31 “While hemp production may eventually be a boon for U.S. farmers, for
now, CBD may still face legal hurdles, even with the passage of the Farm Bill.”32

The main hurdle is the FDA.

26
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See https://hempindustrydaily.com/sources-usda-hemp-rules-drafted-and-awaiting-white-house-approval/;
https://www.ams.usda.gov/rules-regulations/farmbill-hemp; https://www.ams.usda.gov/content/hemp-production-
program.
27 See https://www.ams.usda.gov/content/hemp-production-program.
28 Horn v. Medical Marijuana, Inc., 383 F.Supp.3d 114, 120 (W.D.N.Y. 2019).
29   Sean M. O’Connor, Ericka Lietzan, The Surprising Reach of FDA Regulation of Cannabis, Even After 
Descheduling, 68 Am. U. L. Rev. 823, 897 (2019).
30 See https://bismarcktribune.com/news/local/bismarck/hemp-gaining-traction-among-north-dakota-
farmers/article_308afeae-0f4a-5430-9f75-d9e171f5f6f5.html.
31 See https://bismarcktribune.com/news/local/bismarck/hemp-gaining-traction-among-north-dakota-
farmers/article_308afeae-0f4a-5430-9f75-d9e171f5f6f5.html.
32 See https://www.consumerreports.org/cbd/will-new-farm-bill-make-cbd-legal-everywhere/.
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The FDA is charged with the oversight of a broad range of products, including
human and animal drugs; human foods, including dietary supplements; animal
foods; and cosmetics.33 The 2018 Farm Bill “explicitly preserved FDA’s authorities
to regulate products containing cannabis or cannabis-derived compounds, regardless
of whether they are classified as marijuana or hemp.”34 Because the FDA maintains
control over certain products containing CBD (namely medicines, foods, and dietary
supplements), the 2018 Farm Bill does not automatically allow CBD to be sold in
any and all forms.35 In fact, the FDA expressly prohibits CBD from being included
in food, beverages, or supplements.36 It is also illegal to sell products that could be
deemed “unapproved new drugs” (e.g., selling a CBD product marketed with claims
of therapeutic benefit). 37 Nonetheless, the FDA has stated that “if the hemp is
developed into a product that FDA doesn’t regulate, like biodiesel or clothes or
jewelry, then there may not be a role for FDA anywhere in the life cycle of the
product, all the way from the farm to the ultimate end user.”38 The FDA is actively
evaluating whether it should engage in rulemaking to create exceptions for CBD.39

Note: “As of December 2018, the FDA has granted GRAS (generally recognized as
safe) status for three commonly sold hemp seed-derived food ingredient: hulled
33
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See https://www.fda.gov/news-events/speeches-fda-officials/remarks-national-industrial-hemp-council-2019-
hemp-business-summit-08132019.
34 See https://www.fda.gov/news-events/speeches-fda-officials/remarks-national-industrial-hemp-council-2019-
hemp-business-summit-08132019.
35 See https://www.mda.state.mn.us/plants/hemp/industhempquestions; Alex Malyshev and Ted McDonough, The 
Marketing and Sale of Products Containing Hemp and CBD Over the Internet, 23 No. 1 J. Internet L. 1, 20 (2019).
36 See https://www.foodnavigator-usa.com/Article/2018/12/11/Attorney-I-see-all-these-emails-saying-once-the-
Farm-Bill-passes-CBD-is-legal-in-all-50-states-that-s-just-not-true.
37 See https://www.fda.gov/news-events/speeches-fda-officials/remarks-national-industrial-hemp-council-2019-
hemp-business-summit-08132019.
38 See https://www.fda.gov/news-events/speeches-fda-officials/remarks-national-industrial-hemp-council-2019-
hemp-business-summit-08132019.
39 See https://www.fda.gov/news-events/speeches-fda-officials/remarks-national-industrial-hemp-council-2019-
hemp-business-summit-08132019.

https://www.fda.gov/news-events/speeches-fda-officials/remarks-national-industrial-hemp-council-2019-hemp-business-summit-08132019
https://www.fda.gov/news-events/speeches-fda-officials/remarks-national-industrial-hemp-council-2019-hemp-business-summit-08132019
https://www.fda.gov/news-events/speeches-fda-officials/remarks-national-industrial-hemp-council-2019-hemp-business-summit-08132019
https://www.fda.gov/news-events/speeches-fda-officials/remarks-national-industrial-hemp-council-2019-hemp-business-summit-08132019
https://www.mda.state.mn.us/plants/hemp/industhempquestions
https://www.foodnavigator-usa.com/Article/2018/12/11/Attorney-I-see-all-these-emails-saying-once-the-Farm-Bill-passes-CBD-is-legal-in-all-50-states-that-s-just-not-true
https://www.foodnavigator-usa.com/Article/2018/12/11/Attorney-I-see-all-these-emails-saying-once-the-Farm-Bill-passes-CBD-is-legal-in-all-50-states-that-s-just-not-true
https://www.fda.gov/news-events/speeches-fda-officials/remarks-national-industrial-hemp-council-2019-hemp-business-summit-08132019
https://www.fda.gov/news-events/speeches-fda-officials/remarks-national-industrial-hemp-council-2019-hemp-business-summit-08132019
https://www.fda.gov/news-events/speeches-fda-officials/remarks-national-industrial-hemp-council-2019-hemp-business-summit-08132019
https://www.fda.gov/news-events/speeches-fda-officials/remarks-national-industrial-hemp-council-2019-hemp-business-summit-08132019
https://www.fda.gov/news-events/speeches-fda-officials/remarks-national-industrial-hemp-council-2019-hemp-business-summit-08132019
https://www.fda.gov/news-events/speeches-fda-officials/remarks-national-industrial-hemp-council-2019-hemp-business-summit-08132019


hemp seed, hemp seed protein powder, and hemp seed oil.”40 “Therefore, these
products can be legally marketed in human foods…without food additive approval,
provided they comply with all other requirements and do not make disease treatment
claims.”41 *This list does not include CBD.

SPECIAL CONCERNS FOR BANKING CBD. If you are banking
with CBD producers, processors or retailers, you should demand high risk monthly
or transaction fees to cover the expected costs of monitoring and compliance. If
dealing with a retailer selling CBD products, keep in mind that the FDA has placed
several restrictions on the sale and marketing of CBD products.

FEDERAL HEMP CROP PROGRAMS

1. USDA’s Risk Management Agency (RMA)
Announces Crop Insurance Coverage for 2020
Growing Season

On August 27, 2019, USDA’s Risk Management Agency (RMA) announced that
certain industrial hemp growers will have the ability to obtain insurance coverage
under the Whole-Farm Revenue Protection (“WFRP”) program for the 2020
growing season. Insurance coverage will be provided for hemp grown for fiber,
flower or seeds, and will be available to producers who are either licensed under an
approved USDA-hemp plan or an approved state or university research pilot
program. WFRP is a popular policy among specialty crop and organic growers.
Producers growing industrial hemp in accordance with state or university research
pilot requirements of Section 7606 can now purchase WFRP coverage. Hemp
producers seeking eligibility for WFRP in the 2020 crop year will be required to
comply with applicable state, tribal or federal regulations for hemp production and
have a contract for the purchase of the insured industrial hemp. Once rulemaking is

40 See https://www.mda.state.mn.us/plants/hemp/industhempquestions; https://www.fda.gov/food/cfsan-constituent-
updates/fda-responds-three-gras-notices-hemp-seed-derived-ingredients-use-human-food.
41 See https://www.fda.gov/news-events/press-announcements/statement-fda-commissioner-scott-gottlieb-md-
signing-agriculture-improvement-act-and-agencys.
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complete and the USDA agencies fully implement the 2018 Farm Bill provisions,
additional crop insurance options will become available.42

“Though hemp is now eligible for federal crop insurance, risks to a bank 
still remain when taking the hemp crop as collateral for a loan. 43 For 

instance, if a borrower grows industrial hemp and the THC level exceeds 0.3%, the
crop will be destroyed and such destruction would not constitute a covered loss.44

2. Farm Service Agency (FSA)
Producers growing industrial hemp in accordance with state or university research
pilot requirements of Section 7606 of the 2014 Farm Bill are currently eligible for
certain FSA farm loans and NRCS conservation programs. Hemp producers can use
the tools at Farmers.gov to learn more about what FSA loans they could be eligible
for under the 2014 Farm Bill.

3. National Resources Conservation Services (NRCS)
Until 1 year after USDA issues its regulation regarding the review of plans submitted
by States, territories, or Indian Tribes, activities authorized under section 7606 of
the 2014 Farm Bill remain in effect. In particular, producers who are in compliance
with section 7606 of the 2014 Farm Bill may participate in conservation programs
and NRCS will provide these producers both technical and financial assistance.

42 See https://www.rma.usda.gov/News-Room/Press/Press-Releases/2019-News/Hemp-Crop-Insurance-Coverage-
Available-for-2020 (“Once rulemaking is complete, RMA, the Farm Service Agency (FSA), the Natural Resources 
Conservation Service and other USDA agencies will share eligibility information on their programs, which include 
safety net, conservation, farm loan and disaster assistance programs. This includes FSA looking at additional coverage 
options through its Noninsured Crop Disaster Assistance Program and through RMA-administered crop insurance.”). 
43 See https://www.boardmanclark.com/publications/the-banking-lawyer/should-i-bank-hemp-and-cbd customers?
v=ab2&utm_expid=.6uMsZ7PITsyu-QUT5hweWg.1&utm_referrer=https%3A%2F%2Fwww.google.com%2F.
44 See https://www.rma.usda.gov/News-Room/Press/Press-Releases/2019-News/Hemp-Crop-Insurance-Coverage-
Available-for-2020 (“WFRP provisions state that hemp having THC above the compliance level will not constitute
an insurable cause of loss. Additionally, hemp will not qualify for replant payments under WFRP.”).
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Current conservation program participants who produce nonexempt industrial hemp
or who engage in controlled substance activities on any part of their agricultural
operation are in violation of the terms of their conservation program contract.

Once the new framework for commercial hemp production is established, NRCS
will update this guidance with respect to the scope of NRCS technical and financial
assistance on lands under commercial hemp production.

BANKING HEMP IN NORTH DAKOTA
Providing banking services to the hemp industry is permissible where such
producers and retailers are operating lawfully. Keeping in mind our odd position
between the 2014 Farm Bill and 2018 Farm Bill, it is essential for banks to
understand which law is governing hemp producers so that they know what to be on
the lookout for. Perhaps most important is ensuring proper licensure.

1. 2019 North Dakota Hemp Licensing Procedures

As stated before, until the USDA implements federal regulations and approves state
plans to license and regulate hemp, the cultivation of hemp is governed by the 2014
Farm Bill. The 2014 Farm Bill gives state departments of agriculture authority to
cultivate industrial hemp for research purposes.45 The North Dakota Department of
Agriculture has an established pilot program providing for the cultivation of
industrial hemp for purposes of agricultural or academic research.46 Under the
program, “a North Dakota industrial hemp pilot producer must be licensed in the
state of ND and: (1) be part of an agricultural or academic research program
conducted by the North Dakota Department of Agriculture or by an institution of
higher education; and/or (2) obtain annually a registration issued by the DEA.”47

To be licensed, prospective hemp growers and processors must submit a hemp pilot
project proposal, criminal history record check request, 2 sets of fingerprints, and a
background check fee to the ND Department of Agriculture.48 If the Commissioner

45 See https://www.nd.gov/ndda/news/participants-sought-2018-industrial-hemp-pilot-program.
46 See https://www.nd.gov/ndda/news/participants-sought-2018-industrial-hemp-pilot-program.
47 See https://www.nd.gov/ndda/plant-industries/hemp.
48 See https://www.nd.gov/ndda/plant-industries/hemp.
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approves, the applicant must complete a hemp grower/processor license application,
signed memorandum of understanding, and associated fees.49

2. Future Licensing Procedures in North Dakota
Though North Dakota is currently operating under the 2014 Farm Bill, it has already
passed new hemp laws50 mirroring the 2018 Farm Bill (Chapter 4.1-18.1 of the North
Dakota Century Code). Until submitted and approved by the USDA, the state will
not grow hemp under the 2018 Farm Bill (and these statutes are essentially waiting
to become controlling law over hemp production). Here is a copy of the statute
providing for future licensing requirements:

Any person desiring to grow or process hemp shall apply to the agriculture
commissioner for a license on a form prescribed by the commissioner. A license
must be obtained before a person purchases or obtains hemp material for planting
or propagation. The applicant is responsible for anyone working under the
applicant's license for all sections of this chapter.

1. The application for a license must include the name and address of the
applicant, and the legal description of the land area to be used to produce or
process hemp.

2. The commissioner shall require each applicant for initial licensure to submit to
a statewide and nationwide criminal history record check. The nationwide
criminal history record check must be conducted in the manner provided in
section 12-60-24. All costs associated with the criminal history record check
are the responsibility of the applicant.

3. Criminal history records provided to the commissioner under this section are
confidential. The commissioner may use the records only in determining an
applicant's eligibility for licensure.

4. The commissioner shall deny licensure to any person convicted of a felony
relating to a controlled substance under state or federal law in the last ten years.

5. If the applicant has completed the application process to the satisfaction of the
commissioner, the commissioner shall issue the license. A license issued under
this chapter expires December thirty-first.

49 See https://www.nd.gov/ndda/plant-industries/hemp.
50 See https://www.cavaliercountyextra.com/2019/08/01/licensed-to-grow-industrial-hemp-in-north-dakota/.
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6. An application for a license under this subsection may be submitted to the
commissioner any time before the purchase of hemp seed or viable propagation
material.

N.D.C.C. § 4.1-18.1-02.

3. Takeaway for Banks
As stated above, North Dakota has a proper structure in place for licensing industrial
hemp growers under the 2014 Farm Bill, which allows banks to provide services to
those growers. Until the USDA finalizes their guidelines, banks should remain
cautious when opening these accounts and have the necessary internal controls to
determine the risk profile. It is recommended that banks monitor industrial hemp
producers like a high-risk account. At the time of opening, banks should verify that
the producer has been properly licensed under the North Dakota 2014 Pilot Program.
Banks should be aware of the 0.3% THC legal limit and continue monitoring their
hemp producers to avoid the risk of inadvertently dealing with a Schedule I drug.
Additionally, along with updating risk assessment policies, banks should assess and
update their Bank Secrecy Act policies and procedures to include any enhanced due
diligence performed on industrial hemp customers. In addition, financial institutions
banking hemp should be prepared to deal with large volumes of cash. Due to the
significant monitoring that is likely to be required, financial institutions should add
additional fees for maintaining hemp or CBD-related accounts.

Though  financial  transactions  involving hemp  are  permitted, financial 
institutions continue to have compliance concerns.51 In a 06/21/2019 letter

to regulators, “the American Bankers Association (ABA) requested clarification on
several legal issues pertinent to serving hemp-related companies,” including
confirmation that transactions will not violate anti-money laundering statutes or
require SAR filings.52 Another ABA concern is lender ability to distinguish between
legal hemp-based operations and illegal marijuana-related businesses.53 The ABA

51 Aubree L. Walton, et al., Creditor Beware: Bankruptcy is an Uncertain Remedy for Marijuana-Related Businesses,
38 No. 8 Banking & Fin. Services Pol’y Rep. 21, 25 (2019).
52 Id. at 25-26.
53 Id. at 26. This is a valid concern. See Sophie Quinton, On the Brink of Being Legal, Hemp Still Faces Challenges,
HIGH PLAINS JOURNAL (Oct. 12, 2018) (“Hemp and marijuana aren’t genetically distinct plants. The difference is
legal: The 2014 and 2018 farm bills define ‘industrial hemp’as cannabis plants that have a THC concentration of 0.3
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has sought further guidance as to acceptable due diligence procedures.

HEMP IN OTHER STATES
Unlike North Dakota, some states (including South Dakota) do not recognize hemp
as a legitimate crop, despite it being legal at the federal level.54 In fact, the 2018
Farm Bill gives States and Tribes the choice of keeping production or possession of
hemp illegal. However, as shown by the map below, those states prohibiting hemp
are definitely in the minority:

55

percent or less.”). But, on the other hand, some say the two are “easily distinguishable”. DUPPONG NOTE at 408 
(“Visually, industrial hemp plants are noticeably taller and spaced closer together than marijuana plants.”).
54 See https://bismarcktribune.com/news/local/bismarck/hemp-gaining-traction-among-north-dakota-
farmers/article_308afeae-0f4a-5430-9f75-d9e171f5f6f5.html.
55 Source: http://www.ncsl.org/research/agriculture-and-rural-development/state-industrial-hemp-statutes.aspx.
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Recall that the 2018 Farm Bill requires that hemp be produced in accordance with
federal regulations or under a USDA-approved state plan. As neither has occurred,
some people question whether the 2018 Farm Bill is self-executing (its provisions
currently apply), or its execution is meant to be delayed until the USDA has adopted
or approved any plans in accordance with the Bill.56 The particular issue that has
come up is whether hemp can be transported (allowed by the 2018 Farm Bill) when
such hemp is technically not produced in accordance with the 2018 Farm Bill.

This is seen in Big Sky Scientific LLC v. Idaho State Police57 case, involving the
transportation of industrial hemp from Oregon to Colorado. In 2019, the semi-truck
carrying the industrial hemp was stopped in Idaho (which did not have an approved
regulatory plan and had not removed hemp from its definition of marijuana) and
the driver was charged with marijuana trafficking in state court.58 When the buyer
of the hemp brought a claim based on the 2018 Farm Bill, the Idaho-based federal
court noted that the shipment of the hemp “predate[d] the creation of either a state
or federal ‘plan’ as called for in the 2018 Farm Bill’s regulatory framework for
hemp production.”59 Accordingly, the court found that the hemp seized in Idaho
“could not possibly meet [the standards referred to in the Bill] because no ‘plans’
to regulate the production of industrial hemp under the 2018 Farm Act ha[d] either
been approved (by the federal government…) or created and promulgated by the
United States Department of Agricultural for the federal government (to apply in
the absence of an approved state or tribal plan).”60 Thus, the Court denied the
buyer’s claim.

Specifically citing the Big Sky Scientific case, the USDA later took the position that
the de-scheduling of hemp was self-executing (with no requirement that the USDA
approve any plan) and hemp could be legally grown pursuant to the 2014 Farm Bill
(and therefore legally transported).61

The USDA’s position has no binding effect on the courts!62 Beware
retailers, especially those shipping hemp/CBD across states with restrictive
drug laws.63

56 MALYSHEV & MCDONOUGH at 22.
57 No. 1:19-cv-00040-REB, 2019 WL 438336 (D. Idaho Feb. 2, 2019).
58 Id. at *3.
59 Id. at *5.
60 Id. at *6.
61 See https://www.ams.usda.gov/sites/default/files/HempExecSumandLegalOpinion.pdf.
62 MALYSHEV & MCDONOUGH at 22.
63 MALYSHEV & MCDONOUGH at 22.
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