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Current Federal & North Dakota Laws

Federal law is clear, cannabis is an illegal drug.

"The Controlled Substances Act (21 U.S.C. § 801 et seq.) classifies cannabis as an illegal drug and prohibits its use for 

any purpose. For banks, that means that all proceeds generated by a cannabis-related business, even when it is operating

in compliance with state law, are unlawful proceeds under federal law, and so any attempt to conduct a financial

transaction with that money (including simply accepting a deposit) can be considered money-laundering. All banks,

whether state or federally chartered, are subject to federal anti-money laundering laws. And, all banks must have access

to the federal payment system to operate, which is under the purview of federal authority. Thus, banking entities related 

to the cannabis business can pose significant regulatory sanction risk, loss of access to the payments system and the

potential loss of the bank charter itself. This places banks in an untenable position in dealing with these state-authorized

businesses.” The American Banking Association summarizes the current status of Federal cannabis regulations and

their effect on banking in a letter1 to the House Committee from March 7, 2019.

North Dakota legalized cannabis for medical use.

Under N.D.C.C. § 19-24.12, North Dakota laws only allow for the use of “medicinal marijuana” to authorized 

cardholders and caregivers approved by the Department of Health. North Dakota banks follow the same FDIC 

guidelines as all other states and are not allowed to conduct business with any entity or individual who derives revenue 

from cannabis-related businesses, regardless of state laws, due to its Schedule I status. 

What is the SAFE Banking Act?  

The SAFE Banking Act is a Federal bill that would create a safe harbor for depository institutions which would allow 

proceeds from a legitimate cannabis business to be considered lawful under federal money laundering statutes or any 

other federal law. This allows banks to provide financial services to cannabis businesses and any ancillary businesses

that receive some portion of their income from cannabis-related businesses.

1 ABA Letter to House Committee: https://www.aba.com/Advocacy/LetterstoCongress/Documents/nichols-congress-safe-act-030719.pdf

2 N.D.C.C. § 19-24.1: https://www.legis.nd.gov/cencode/t19c24-1.pdf#nameddest=19-24p1-12
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What is the SAFE Banking Act?   
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from a legitimate cannabis business to be considered lawful under federal money laundering statutes or any other federal law. This 
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The SAFE Banking Act was introduced under H.R. 1595 on March 19, 2019, by Congressman (D-CO) Ed Perlmutter and was 
heard by the House Financial Services Committee on March 28, 20193. The House Financial Services Committee voted4 45 to 
15 to advance the bill to the House floor. An amendment to the bill was substituted but it appears to have made no significant 
changes. The bill currently has bipartisan support from over 140 members of the House. The American Bankers Association has 
also provided letters to Congress in support of H.R. 15955. On April 2nd, in Washington D.C. NDBA met with Senators John 
Hoeven and Kevin Cramer and Congressman Kelly Armstrong who showed positive support

STATES Act
The Strengthening the Tenth Amendment Through Entrusting States (STATES) Act6 was introduced by Senator Elizabeth Warren 
and co-sponsored by Senator Kevin Cramer. The bill seeks to ensure that each State has the right to determine for itself the best 
approach to regulate marijuana within its borders. The bill also extends these protections to Washington D.C. U.S. territories, and 
federally-recognized tribes, and contains basic guidance and guardrails that seek to allow states regulating marijuana to do so in a 
manner that is safe and respectful of the impacts on their neighbors.

The bill would amend the Controlled Substance Act so that its provisions would no longer apply to anyone acting in compliance 
with State or tribal laws relating to the manufacture, production, possession, distribution, dispensation, administration, or delivery 
of marijuana. The bill would also recognize, like the 2018 Farm Bill, that hemp is excluded from the Controlled Substance Act. 
Additionally, except for medical purposes, the bill would not allow for the distribution or sale of marijuana to any person under 
the age of 21. 
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Why does it matter to North Dakota? 

N.D.C.C. § 19-24.1-12(2) specifies that the Department of Health will register no more than two compassion centers

with the sole purpose of operating as a manufacturer and eight compassion centers serving as dispensaries will be 

opened throughout North Dakota. Currently, there are two dispensaries open, one located in Fargo and the other in

Bismarck. As of now, 122 medical marijuana cards have been issued to patients and caregivers. It’s believed that number 

will rise to around 4,000 cardholders by summer of 20217. With a potential increase in providers and cardholders North

Dakota banks could see more issues arising from cash-only transactions and their inability to provide financial services

to businesses and customers involved in any cannabis-related business. Therefore, it’s important for banks in North

Dakota to have a general understanding of the SAFE Banking Act and should track its development moving forward.

Passage of the bill would direct the Financial Crimes Enforcement Network (FinCEN) and the Federal Financial

Institutions Examination Council to issue guidance and exam procedures for banks doing business with cannabis related

legitimate businesses.  

Regardless of North Dakota’s position on marijuana it can’t be denied that the cannabis industry is growing and banks

are stuck in a conflict of laws. The STATES Act alone cannot fix the conflicts of law problems that banks face. The

SAFE Banking Act provides the needed clarity protection for North Dakota Banks.

7 https://mjbizdaily.com/medical-cannabis-sales-begin-north-dakota/

Tracy Kennedy; General Counsel for NDBA 
With assistance from: 

Austan Wellman; 2nd Year Student at UND School of Law 

Most notably for banks, under section 6(b) titled “Proceeds”, the bill states:

The STATES Act may provide for more state freedom in making marijuana laws; however, it is unlikely it will bring clarity to the 
banking industry. The primary issue with the STATES Act is how interstate commerce will be governed, and more specifically, 
transactions between states that do legalize marijuana and those who do not. As a result, this would provide concerns for 
correspondent banks, like the Bank of North Dakota, to be protected from federal laws. Therefore, the SAFE Banking Act (alone 
or in conjunction with the STATES Act) would likely be the better route to bring clarity and harmony between federal and state 
laws for the banking industry.
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The SAFE Banking Act was introduced under H.R. 1595 on March 19, 2019 by Ed Perlmutter and was heard by the 

House Financial Services Committee on March 28, 20193. The House Financial Services Committee voted4 45 to 15 to

advance the bill to the House floor. An amendment to the bill was substituted but it appears to have made no significant 

changes. The bill currently has bipartisan support from over 140 members of the House. The American Bankers

Association has also provided letters to Congress in support of H.R. 15955. NDBA met with Senators John Hoeven

and Kevin Cramer, and Congressman Kelly Armstrong who showed positive support on April 2nd, in Washington D.C. 

STATES Act 

The Strengthening the Tenth Amendment Through Entrusting States (STATES) Act6 was introduced by Senator

Elizabeth Warren and Co-sponsored by Senator Kevin Cramer. The bill seeks to ensure that each State has the right to

determine for itself the best approach to regulate marijuana within its borders. The bill also extends these protections

to Washington D.C, U.S. territories, and federally recognized tribes, and contains basic guidance and guardrails that seek

to allow states regulating marijuana to do so in a manner that is safe and respectful of the impacts on their neighbors.

The bill would amend the Controlled Substance Act so that its provisions would no longer apply to anyone acting in

compliance with State or tribal laws relating to the manufacture, production, possession, distribution, dispensation,

administration, or delivery of marijuana. The bill would also recognize, like the 2018 Farm Bill, that hemp is excluded

from the Controlled Substance Act. Additionally, except for medical purposes, the bill would not allow for the

distribution or sale of marijuana to any person under the age of 21. 

Most notably for banks, under section 6(b) titled “Proceeds”, the bill states:

“The proceeds from any transaction in compliance with this Act and the amendments made by this 
Act shall not be deemed to be the proceeds of an unlawful transaction under section 1956 or 1957 of 
title 18, United States Code, or any other provision of law.” 

 – Sect. 6(b), STATES Act 

The STATES Act may provide for more state freedom in making their marijuana laws; however it is unlikely it will bring

clarity to the banking industry. The primary issue with the STATES Act is how interstate commerce will be governed, 

and more specifically, transactions between states that do legalize marijuana and those who do not. As a result, this

would provide concerns for correspondent banks, like the Bank of North Dakota, to be protected from federal laws.

Therefore, the SAFE Banking Act (alone or in conjunction with the STATES Act) would likely be the better route to 

bring clarity and harmony between federal and state laws for the banking industry. 

3 House Financial Services Comm. Hearing: https://financialservices.house.gov/calendar/eventsingle.aspx?EventID=402489
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