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1. ATTACHING YOUR INTEREST TO LIVESTOCK 

A security interest attaches to collateral when: (1) value has been given; (2) the debtor has rights 

in the collateral or the power to transfer rights in the collateral to a secured party; and (3) the 

debtor has signed a security agreement which contains a description of collateral.  

“RIGHTS IN THE COLLATERAL” 

As seen above, one of the requirements for attachment is that the debtor have rights in the 

collateral or the power to transfer rights in the collateral. The phrase “rights in the collateral” 

is not defined by the UCC. Nonetheless, it is well-settled that “rights in the collateral” may be an 

interest less than outright ownership. Mere possession of the collateral by the debtor is not enough 

to grant sufficient rights for the security interest to attach (nor is it required). Courts will still 

consider the extent of the debtor’s control over the property to determine if a security interest will 

attach to the collateral.  

Feedlots or Cattle Share Agreements Can Give a Third Party “Rights 

in the Collateral” Sufficient to Grant the Third Party’s Lender a 

Security Interest in Your Collateral 

One issue banks should be aware of is feedlot agreements and cattle share arrangements where the 

farmer places livestock with a third party. Several South Dakota cases have said that the third party 

may have sufficient rights in the livestock collateral to pledge it to another lender. The focus is on 

the outward appearance of the debtor’s rights of ownership and control in the collateral. Factors 

looked at include: 

• The parties’ intent (e.g., whether the agreement itself identifies the farmer as the owner). 

• Whether the actual owner of the collateral authorizes the debtor to create a security interest. 

• Whether the owner allows another to appear as the owner or dispose of the collateral, such 

that a third party is led into dealing with the apparent owner as though he were the actual 

owner. 

• Which party’s brand is on the livestock. 

• Who provides land, facilities, equipment and feed. 

• Who makes decisions relative to culling, selling and care of the livestock. 

DESCRIBING COLLATERAL: ARE COWS INVENTORY 

OR FARM PRODUCTS? 

Inventory 

Inventory is goods, other than farm products, that are leased by a person as lessor or held by a 

person for sale or lease or to be furnished under a service contract, raw materials and work in 

process, and goods consumed in a business.  

Note below that for something to be a “farm product,” the debtor must be engaged in a farming 

operation with respect to the goods. Thus, if livestock is held by someone not engaged in farming, 



 

 

it may be considered inventory. Livestock may also be considered inventory in other scenarios, 

depending on how they are used (i.e., held for sale or lease).1 You can avoid the whole issue simply 

by including both categories of collateral in your Security Agreement! 

Farm Products 

The UCC recognizes “Farm Products” as a category of collateral, described as follows: 

Goods that are not standing timber, are subject to an agricultural lien, or are crops 

(including trees, vines, bushes, aquatic goods), livestock (born or unborn; includes 

aquatic goods), supplies used or produced in a farming operation, or products of 

crops or livestock in their unmanufactured states. N.D.C.C. § 41-09-02(1)(jj). For 

the crops, livestock, supplies or products to be “farm products,” the debtor must be 

engaged in a farming operation with respect to the goods. A farming operation 

means raising, cultivating, propagating, fattening, grazing, or any other farming, 

livestock, or aquacultural operation. 

N.D.C.C. § 41-09-02(1)(kk).  

Include Proceeds for Cattle Already Sold 

You want your security interest to continue in any proceeds of the original collateral. For instance, 

if the cattle gets sold, your security interest continues in the proceeds checks. 

2. PERFECTING AND PROTECTING YOUR 

INTEREST IN CROPS AND LIVESTOCK 

UCC-1 FINANCING STATEMENT AND CNS 

To protect your interest in pledged personal property as against other lien holders, purchasers, and 

bankruptcy trustees, you must “perfect” your security interest. Security interests in inventory, farm 

products and general intangibles can all be perfected by filing a UCC-1 Financing Statement.  

When dealing with farm products, you must also file in the Central Notice System (CNS) if you 

want to get your bank’s name as a payee on a check for crop or livestock purchases. Your CNS 

must include a reasonable description of the property, including the county in which the property 

is located. Your name and information will then appear on a list distributed by the Secretary of 

State, which will allow you to impose liability for the security interest against a crop or livestock 

buyer if needed. N.D.C.C. §§ 41-09-40(6); 54-09-10. 

 

1 See In re Brower, 104 B.R. 226, 233 (Bankr. D.N.D. 1988) (stating that livestock is inventory when placed by a farm 

debtor into the hands of a marketing agent for sale, or when the farm debtor purchases the livestock with the intent to 

immediately resell them as part of his secondary business as a cattle trader).  



 

 

Purposes of Each 

The UCC-1 and CNS serve very different purposes. The UCC-1 perfects the bank’s security 

interest and its priority position, while the CNS protects buyers when they purchase farm products. 

Such buyers can use the CNS to receive information about outstanding liens against farm products 

that they buy. This information tells the buyer whether they should put the bank’s name as payee 

on the check for crop or livestock purchases.  

The CNS requirement is applicable to all buyers of farm products, including individuals. 

Where to File 

In North Dakota, banks can fill out a combined UCC-1/CNS form, but the criteria for where to file 

is different. You must file your UCC-1 Financing Statement with the Secretary of State in the state 

where the debtor is located. The CNS must be filed in the “destination state” (i.e., where the ag 

product is likely to be sold). E.g., if your farmer borrower herds his cattle across state lines to sell 

them in another state, you must file in the destination state; filing only in North Dakota will not 

protect you. You still have to have a UCC filing in the state where the farmer lives to perfect your 

state law UCC security interest, but your CNS notice needs to be filed in whatever states the crops 

or livestock are purchased from the farmer in order to protect your federal right to get your bank’s 

name on the check. 

PMSI IN LIVESTOCK GIVES BANK FIRST PRIORITY 

STATUS EVEN IF OTHER CREDITORS HAVE A PRIOR 

PERFECTED SECURITY INTEREST 

To get super priority in livestock (and inventory), the secured party is required to do several things 

(N.D.C.C. § 41-09-44): 

a. The security interest must be perfected 

when the debtor receives possession of 

the inventory or livestock; 

b. The purchase-money secured party must 

send an authenticated notification to all 

other secured creditors of record; 

c. The other secured creditors of record 

must receive the notification within a 

certain amount of time (5 years for 

inventory, 6 months for livestock) before 

the debtor receives possession; and 

d. The notice must state that the purchase-

money secured party has or expects to 

acquire PMSI in inventory/livestock of the debtor and the notice must describe the 

inventory/livestock. 



 

 

So, if another lender has a UCC lien on all cattle or sheep or chickens of Debtor, and your bank 

purchase money finances some additional animals for the herd or flock, it is vital that, in addition 

to filing your UCC-1 Financing Statement, you notify the other lender of your intent to finance the 

new additions via letter. (Certified mail is best to prove you did it).  Otherwise you lose your first 

lien PMSI status on the new additions! 

Example of Notice: “Dear 1st Bank: We at 2nd Bank will shortly be purchase 

money financing 100 heifers for addition to the herd of your customer Ole Nelson 

upon which you already have a filed UCC Financing Statement, and we will be 

filing our own purchase money security interest UCC-1 describing those animals 

financed by us. Sincerely, Barry Bottomline, VP.” 

3. THE EFFECT OF STATUTORY AG LIENS ON 

YOUR PRIOR PERFECTED INTEREST 

The Uniform Commercial Code recognizes that perfected agricultural liens on collateral have 

priority over the conflicting security interest in the same collateral “if the statute creating the 

agricultural lien so provides.” The statutes creating agricultural liens are found in Chapter 35-30 

(Agricultural Processor’s Lien) and Chapter 35-31 (Agricultural Supplier’s Lien) of the North 

Dakota Century Code and do indeed provide that such agricultural liens have priority “over all 

other liens or encumbrances.” In other words, Agricultural Processor’s Liens and Agricultural 

Supplier’s Liens will jump ahead in priority over your previously filed UCC Security Interest in 

crops and livestock, even though those liens come along later than your UCC filing.  An 

Agricultural Processor Lien will take the highest priority over all other liens and encumbrances on 

crops and other agricultural products pursuant to N.D.C.C. § 35-30-03. An Agricultural Supplier 

Lien will take the next highest priority under § 35-31-03. Your UCC Security Interest comes in at 

third place (if you were previously in first position). 

If an Ag Processor or Ag Supplier Lien shows up in a lien search, you should examine the lien 

documents carefully to make sure the lienholder has complied with the law. Strict compliance with 

the statutes is required. If the lienholder has not strictly complied, you can challenge the lienholder 

and possibly knock the priority or the validity of the lien off the crops and livestock so that your 

UCC Security Interest ascends in priority. 

4.  IMPORTANT UPDATES TO NORTH DAKOTA 

GRAIN REGULATIONS 

UPDATE 

The North Dakota Ag Buyer statutes recently underwent big changes due to House Bill 1026, 

passed back on March 3, 2021. Major changes are summarized below:  

https://www.legis.nd.gov/cencode/t35c30.pdf
https://www.legis.nd.gov/cencode/t35c31.pdf


 

 

Consequences for Unsigned Credit Sale Contracts 

Sections 60-02-19.1 and 60-02.1-14, which cover credit-sale contracts, continue to require that 

credit-sale contracts are in writing, consecutively numbered, signed by both parties and executed 

in duplicate, as well as contain the following: 

a. The seller’s name and address. 

b. The conditions of delivery. 

c. The amount and kind of grain delivered. 

d. The price per unit or basis of value. 

e. The date payment is to be made. 

f. The duration of the credit-sale contract. 

g. Notice in a clear and prominent manner that the sale is not protected by the bond coverage 

provided for in section [60-02-09 or 60-02.1-08]. However, if the [warehouseman or grain 

buyer] has obtained bond coverage in addition to that required by section [60-02-09 or 60-

02.1-08] and such coverage extends to the benefit of credit-sale contracts, the 

[warehouseman or grain buyer] may state the same in the credit-sale contract along with 

the extent of such coverage. 

First, the new legislation acknowledges that an electronic signature satisfies the requirement that 

the contract be signed by both parties. More importantly, section 60-02-19.1 now provides that an 

unsigned contract is considered an unconverted scale ticket, meaning that the farmer forfeits any 

trust fund or credit-sale contract indemnity fund protection (see below); while section 60-02.1-14 

states that an unsigned contract is not eligible for any protection provided by chapter 60-10. 

Bond Protection Must Be Offered with Deferred-Payment Contract 

Sections 60-02-01 and 60-02.1-01 of the North Dakota Century Code now define “deferred-

payment contract” as “a credit-sale contract for which the amount owed for the sale of grain has 

been established, but the payment is postponed until a later date.” In other words, it is a credit-sale 

contract where price is set and payment is delayed (in contrast with price-later contracts, a subset 

of credit-sale contract in which the seller agrees to set a price at a later date).  

Grain buyers and warehouses that offer deferred-payment contracts must offer bond protection. 

New Law Requires Scale Tickets to Be Converted Sooner 

Elevators issue scale tickets upon delivery of grain. Farmers must convert these scale tickets into 

cash, noncredit-sale contracts, credit-sale contracts, or warehouse receipts within a certain time. 

Under the prior law, farmers had 45 days after delivery of grain to convert the scale ticket. Under 

the new law, the scale ticket conversion time period is lowered to 30 days after delivery. See 

N.D.C.C. § 60-02-11.  

The statute also adds a provision that “[a] producer that fails to convert a scale ticket…forfeits any 

trust fund or credit-sale contract indemnity fund protection…” 

In addition, the statute previously provided an exception to the conversion requirement where the 

farmer signed a form waiving all rights to trust benefits and identifying each scale ticket to which 

https://www.psc.nd.gov/forms/grain/Waiver_of_Rights_to_Trust_Benefits.pdf


 

 

the waiver applied, and the form was signed by the elevator. However, this part of the statute has 

been deleted, removing this possibility of waiver. 

Electronic Signatures Allowed 

As stated above, sections 60-02-19.1 and 60-02.1-14 were amended to allow for electronic 

signatures of credit-sale contracts. Again, note that unsigned contracts must be considered 

unconverted scale tickets or are not eligible for protection. 

Commissioner Can Now Act as Insolvency Trustee Without Court 

Approval 

Under the previous law, the Commissioner was required to apply to the district court for authority 

to act as trustee upon insolvency. The court would determine whether to grant the application and, 

if granted, the Commissioner could move forward. 

Now, sections 60-04-03 and 60-02.1-29 allow the Commissioner to act as trustee immediately 

upon his or her own determination that the warehouse or grain buyer is insolvent. There is no 

longer any requirement to go through the district court. 

ARE YOU DEALING WITH A BONDED ENTITY? 

Bankers should check Contracts and AR Aging to see if the farmer is dealing with licensed and 

bonded entities. Electronic/Digital Brokers and Electronic/Digital Elevators are increasing, as well 

as the use Master Service agreements that indemnify them.  Electronic/Digital Brokers and 

Electronic/Digital Elevators tend not to check UCC-1 filings like elevators do, instead requiring 

the producer to inform them of the filings. During inspections, banks are more frequently included 

on elevator checks than the settlement checks of roving grain buyers and brokers. 

Bank due diligence could include: 

1. Produce signed price later contracts 

2. Contemplate requiring bond coverage 

3. List of buyers 

THE DEFERRED-PAYMENT CONTRACT BOND 

As stated above, grain buyers and warehouses that offer deferred-payment contracts must offer 

bond protection to producers. This means that producers can purchase bonding coverage of 

deferred payments from the grain buyer or at the warehouse, which are issued by a bonding 

company in the name of the producer. The fee is based on the elevator’s financials. 

The deferred-payment contract bond may be utilized as a risk management tool. An example would 

be to buy additional bonding on the elevator above what is not covered by the indemnity fund on 

deferred-payment contracts.  Say they deferred $500,000 and the indemnity fund covers $285,000 

net.  They could buy bond coverage for the $215,000 not covered by the indemnity fund. 


