
 
 
 
 
 
 
 
 
Burial Accounts 
 
General Counsel, Tracy Kennedy 
February 15, 2020 
Copyright © 2020. All rights reserved. 

 
 
 
  
 
 



2 

Funds designated for future burial costs 
are excluded from the determination of 
whether an individual is eligible for 
Medicaid. An August 2019 change in the 
law affects how individuals go about 
designating these funds as such. 
 

 
 
The old rule 
 
Until August 2019, individuals could 
simply designate a fund (CD, savings 
account, etc.) to be used for funeral or 
burial expenses by identifying it that way 
on the account. There was a $6,0001 
limit on the total amount that could be 
designated for burial costs, meaning that 
any portion exceeding $6,000 would be a 
counted asset. 
 
2019 legislative update 
 
Effective August 1, 2019, the legislative 
changes to Section 50-24.1-02.3 of the 
North Dakota Century Code are 

 
1 Up to $9,000 if the $3000 asset limitation was 
also designated for funeral expenses. 
2 Or make payments on the contract. 
3 The North Dakota Century Code gives the signer 
45 days to cancel the contract, so the value of the 
contract is technically revocable and a countable 
resource until the 46th day. See N.D.C.C. § 43-
10.1-03.1(1)(b) (“A purchaser of a pre-need 
funeral service contract has forty-five days from 
entering the contract to cancel the irrevocable 
part of the contract by giving notice to the 

significant. First, there is no dollar-
amount cap on the amount that can be 
excluded as burial funds. Now, the 
amount simply “may not exceed the 
amount to pay for a funeral.” Second, and 
most relevant to banks, is the change in 
how funds are designated burial funds in 
a manner sufficient to make them 
exempt. As stated before, funds were 
previously designated as burial funds by 
identifying them that way on the account. 
Now, the law requires that the money be 
placed in an “irrevocable itemized 
funeral contract” to qualify for the 
exemption.  
 
As amended, the statute envisions the 
following scenario: Bob goes to the 
funeral home. The funeral director, 
Mary, lists off several funeral services 
and expenses, providing Bob with a 
contract which includes an itemized list 
of such services and their amounts. Bob 
agrees to pay a lump sum,2 and 
designates the funds as irrevocable at the 
time of signing.3 Those funds are exempt 
from Medicaid’s eligibility 
determination.4 This scenario leaves 
banks out of the equation, but individuals 
are not necessarily limited to placing 
their money with funeral service 
providers and banks need to be aware of 
how to deal with the funds and best assist 
their clients. 
 
 
 

cemetery association or licensed funeral 
establishment with which the contract was 
entered.”).  
4 The funeral service provider has its own 
statutory requirements regarding the funds: It is 
required to deposit the funds paid under the 
contract in a FDIC or national credit union 
administration insured CD or negotiable debt 
obligation of the U.S. government. It will receive 
the funds upon Bob’s death. For a complete list of 
the requirements, see N.D.C.C. § 43-10.1-03.1. 
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What do banks need to know? 
 
Given the fact that the new version of the 
statute requires irrevocability, the old 
method of placing funds in a designated 
burial account will no longer suffice. 
Some lawyers are putting certificates of 
deposits (CDs) into trusts for burial 
expenses and ensuring that the terms of 
the trust comply with the statute. To 
comply, the trust document must: 
 

1. State that it is irrevocable; 

2. Include an itemized list of funeral 
and burial expenses; 

3. Include language designating the 
money as “funds that must be 
used for the funeral or burial 
expenses”; and 

4. Include a provision noting that 
any excess amount not used for 
funeral or burial expenses will 
return to the estate of the 
individual and is subject to 
recovery by the department from 
the estate. 

 
Beware that the statute does not 
expressly state whether burial accounts 
created prior to August 1, 2019 (and in 
accordance with the earlier version of the 
statute) remain excludable.5 Your 
customer should consult with an attorney 
or seek clarification from Medicaid.  
 
 
 

 
5 The North Dakota Department of Human 
Services appears to interpret the statute as 
keeping pre-August 2019 burial accounts valid. 

See amended IM 5355 dated 08/08/2019. 

http://www.nd.gov/dhs/policymanuals/51005/Content/IMs/2019/Amended%20IM%205355%20-Changes%20Due%20to%20Change%20in%20Burial.pdf

