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1. INTRODUCTION 
The Bankruptcy Code provides for six basic types of bankruptcy cases, though only four are 
common. Chapter 12 is the chapter of the Bankruptcy Code providing for adjustment of debts of a 
family farmer or fisherman. It enables family farmers and fishermen with regular annual income 
to propose and carry out a plan to repay all or part of their debts to creditors over 3 to 5 years (or 
longer for secured creditors). 

2. QUALIFICATIONS 

CRITERIA FOR INDIVIDUALS 
Individual family farmers (or individual and spouse) must meet each of the following 4 criteria as 
of the date the petition is filed in order to qualify for relief under Chapter 12: 

1. The individual (or husband and wife) must be engaged in a farming operation. 

2. The total debts (secured and unsecured) of the operation cannot exceed $10 million. 

3. At least 50% of the total debts that are fixed in amount (exclusive of debt for the debtor’s 
home) must be related to the farming operation. 

4. More than 50% of the gross income of the individual (or husband and wife) for the 
preceding tax year (or for each of the second and third prior tax years) must have come 
from the farming operation. 

CRITERIA FOR PARTNERSHIPS OR CORPORATIONS 
In order for a corporation or partnership to be eligible to file as a family farmer, the corporation or 
partnership must meet each of the following criteria as of the date of the filing of the petition: 

1. More than 50% of the outstanding stock or equity in the corporation or partnership must 
be owned by one family or by one family and its relatives. 

2. The family or the family and its relatives must conduct the farming operation. 

3. More than 80% of the value of the corporate or partnership assets must be related to the 
farming operation. 

4. The total indebtedness of the corporation or partnership must not exceed $10 million. 

5. At least 50% of the corporation or partnership’s total debts which are fixed in amount 
(exclusive of debt for one home occupied by a shareholder or partner) must be related to 
the farming operation. 

6. If the corporation issues stock, the stock cannot be publicly traded. 



 

 

3. DEBTOR FILES PETITION FOR RELIEF; TRUSTEE 
APPOINTED; AUTOMATIC STAY IN EFFECT 

PETITION IS FILED 
A Chapter 12 case begins by filing a petition with the bankruptcy court. The debtor (who may be 
an individual, individual and spouse, or corporation or partnership) must complete several forms 
and will compile a list of all creditors and the amounts and nature of their claims. The bankruptcy 
clerk gives notice of the case to all creditors whose names and addresses are provided by the debtor. 

TRUSTEE APPOINTED 
A trustee is appointed to administer the case when the Chapter 12 petition is filed. The trustee will 
evaluate the case and serve as a disbursing agent, collecting payments from the debtor and making 
distributions to creditors.  

AUTOMATIC STAY IMMEDIATELY EFFECTIVE 
The “automatic stay” is automatically effective upon the filing of a voluntary bankruptcy petition. 
It immediately prohibits creditors from taking several actions against the debtor, including the 
commencement or continuation of legal proceedings against the debtor and enforcement of 
judgments against the debtor. Section 1201 of Chapter 12 expands the automatic stay to codebtors 
by specifically barring creditors from taking action “to collect all or any part of a consumer debt 
of the debtor from any individual that is liable on such debt with the debtor or that secured such 
debt.”  

AFTER ACQUIRED PROPERTY CLAUSE 
The filing of the bankruptcy petition has the effect of cutting off an after-acquired property clause 
in a security agreement. This means that a creditor’s general security interest in “crops” or 
“livestock” will not apply to future crops or livestock grown or purchased after the bankruptcy 
petition date. The products of current collateral are still covered by the security interest (i.e. 
calves).  

4. MEETING OF CREDITORS 
Between 21-35 days after the petition is filed, the trustee will hold a meeting of creditors. Trustee 
puts debtor under oath and the trustee and creditors are allowed to ask the debtor questions 
regarding the debtor’s financial affairs, condition of collateral, and the proposed terms of the 
debtor’s repayment plan. This is a hearing but there is no judge or decision being made – rather 
this is an information gathering proceeding.  

5. FILING A PROOF OF CLAIM 
• “Claim” = whatever liability debtor owes. 

• Creditors, the debtor, a codebtor, or trustee may file a proof of claim.  



 

 

• It is the responsibility of the creditor to determine whether the claim is accurately listed on 
the debtor’s schedules. 

• If a scheduled creditor chooses to file a proof of claim, a properly filed proof of claim 
supersedes any scheduling of that claim. 

o Include evidence of indebtedness (e.g., Promissory Note), Security Agreements, 
Mortgages, Proof of Perfection (UCC-11). 

• Filed proof of claim can be affected by treatment under plan – ensure plan covers entire 
claim. 

• To participate in distributions from the bankruptcy estate, unsecured creditors must file 
their claims with the court within 90 days after the first date set for the meeting of creditors. 
Governmental units have 180 days from the date the case is filed to file.  

6. CASH COLLATERAL, ADEQUATE PROTECTION, 
AND OPERATING CAPITAL 
Secured Creditor Concerns 

Cash collateral is money that is either directly pledged as collateral or proceeds of collateral sold 
prior to or during bankruptcy. Debtors can ask the court to use a secured creditor’s cash collateral 
to operate the farm. A typical cash collateral motion in chapter 12 is the request to sell last year’s 
harvested crops and use the proceeds to pay for input for the current year. 

Adequate protection may be required to protect the value of the creditor’s interest in the property 
being used by the debtor in possession. This can be the form of cash payments or replacement liens 
in other property. 

7. MOTIONS 
Common motions include those seeking relief from the Automatic Stay and motions for the use of 
cash collateral. 

8. THE PLAN 

WHEN IS IT FILED? 
The debtor may file a chapter 12 plan with the petition, but this practically never happens. If a plan 
is not filed with the petition, it shall be filed not later than 90 days after the order for relief (unless 
the court grants an extension for “circumstances for which the debtor should not justly be held 
accountable”).  



 

 

WHAT MUST IT CONTAIN? 
Repayment 
The plan must provide for the debtor’s payment of installments/fixed amounts to the trustee on a 
regular basis over a 3-5 year period. 

Treatment of Claims 
The plan is further required to provide for the payment of priority claims, secured claims, and 
unsecured claims as follows: 

• Priority – The plan must provide for the full payment, in deferred cash payments, of all 
claims entitled to priority under 11 U.S.C. § 507 (e.g., most taxes and the costs of the 
bankruptcy proceeding), unless the holder of that particular claim agrees to different 
treatment of that claim or, in the case of a domestic support obligation, unless the debtor 
contributes all “disposable income” to a five-year plan.  

• Secured – Secured creditors must be paid at least as much as the value of the collateral 
pledged for the debt. Payments to secured creditors most often continue longer than the 3 
to 5 year period of the plan. There will be a period where payments are made through the 
trustee and once the plan is done payments will be made directly by the debtor. Under 
§1225(a)(5), one of three conditions must be satisfied for each secured claim: (1) the 
secured creditor accepts the plan; (2) the debtor surrenders the property securing the claim 
to the creditor; or (3) the debtor pays the creditor periodic payments and interest while the 
creditor retains the lien.  

• Unsecured – Plan does not have to provide for payment of unsecured claims in full as long 
as it commits all of the debtor’s projected disposable income to plan payments over a 3-5 
year period and as long as the unsecured creditors are to receive at least as much as they 
would receive if the debtor’s nonexempt assets were liquidated under chapter 7. 

• Undersecured. These creditors have a partially secured claim, (i.e. “underwater”). The 
debtor can treat this creditor as having two separate claims, one secured up to the value of 
the collateral and the remainder as unsecured.  

MODIFICATION BEFORE CONFIRMATION 
Debtor may modify plan at any time before confirmation. This is very common, and typically done 
as part of the negotiation process or in response to creditor objections.  

CONFIRMATION 
Objections to the Plan 
A party in interest, the trustee, or the U.S. trustee may object to the confirmation of the plan. 
Common for there to be objections to initial plans and then negotiations on plan terms. A common 
objection is feasibility – meaning that the debtor will actually be able to cash flow the operation 
and repayment plan.  



 

 

Confirmation Hearing 
Section 1224 provides that the court shall hold a confirmation hearing which shall be concluded 
not later than 45 days after the filing of the plan. 

Hearing Not Required Where No Objections 
Rule 3015-2 of the North Dakota Local Rules provides that the court may confirm a properly 
noticed Chapter 12 plan without a hearing if there are no timely-filed objections or if all objections 
are withdrawn. 

Order Confirming the Plan 
If the plan conforms with 11 U.S.C. § 1222 and 11 U.S.C. § 1225, the Court will enter an Order 
Confirming Chapter 12 Plan. There are a number of requirements on the debtor, such as 
committing all of their disposable income, that the plan is feasible, and being up to date on tax 
filings.   

IMPLEMENTATION 
• Plan is Binding Contract. Debtor and creditors bound by provisions of confirmed plan.  

• Requirements of Debtor During Plan Period. Debtor must make regular payments to 
trustee. Debtor may not incur any significant new debt without consulting the trustee.  

• Disbursements. The trustee will make payments to creditors in accordance with the plan.  

• Modification After Confirmation. The plan may be modified after confirmation and 
before completion of payments.  

o Standing to Request Modification. Debtor, trustee, and unsecured claimants all 
have standing to request modification of a confirmed Chapter 12 plan.  

o Time of Payments Limited. A modification may not provide for payments over a 
period longer than 3 years (or 5 with court approval) starting from the time that the 
first payment under the original confirmed plan was due. 

9.  DISCHARGE OF DEBTS 

Timing 
The court will enter an order of discharge “as soon as practicable” after the debtor completes all 
payments under the plan. Note that there is no discharge until the debtor performs the payments 
required under the plan. 

Effect 
Such order discharges debts provided for by the plan, meaning that the debtor is no longer legally 
required to pay the discharged debts. The discharge is a permanent order prohibiting creditors from 
taking any form of collection action on discharged debts, including legal action and 
communications with the debtor, such as telephone calls, letters, and personal contacts. However, 



 

 

liens survive bankruptcy, meaning that secured creditors can enforce such liens to recover the 
property after discharge. Typically a secured creditor that has not been fully repaid by discharge 
will still be governed by the terms of the plan which can modify the repayment period beyond the 
length of the plan. 

Exceptions 
Section 523(a) of the Bankruptcy Code exempts 19 categories of debt from discharge. Typical 
ones applicable to an ag borrower would be debts based on false financial statements. For most 
exceptions to discharge, the creditor must request a court order. 

Objection 
Where debtor has completed making plan payments, creditors do not have standing to object to 
the discharge of a chapter 12. 

Hardship Discharge 
11 U.S.C. § 1228(b) provides that the court may order a “hardship discharge” even if debtor fails 
to complete plan payments. To qualify, the following conditions must be met: (1) debtor’s failure 
is due to circumstances beyond the debtor’s control and through no fault of the debtor; (2) creditors 
have received at least as much as they would have received in a Chapter 7; and (3) debtor must be 
unable to modify the plan. E.g., injury or illness precluding employment sufficient to fund even a 
modified plan. 

Required Certification re: Domestic Support Obligations 
To receive discharge in chapter 12, a debtor that has domestic support obligations must certify that 
all domestic support obligations that came due prior to making such certification have been paid.  

10.  CONVERSION OR DISMISSAL 
• A Chapter 12 case may be converted to a Chapter 7: 

o By debtor, at any time. 

o On request of a party in interest, upon a showing of debtor fraud within the case. 

• The Court may dismiss a Chapter 12 case: 

o On request of debtor, at any time (if it has not been converted). 

o On request of a party in interest, “for cause” after notice and a hearing. “Cause” 
includes, in part, the failure to file a plan timely under § 1221, failure to make 
payments in accordance with the plan, material default under the plan terms, etc. 
See 11 U.S.C. § 1208(c) for complete list. 

o On request of a party in interest, upon a showing of debtor fraud. 

• The debtor’s right to convert or dismiss the case cannot be waived; any purported waiver 
thereof is unenforceable. 



 

 

11.  BANKRUPTCY PREPAREDNESS 
Be ready before your Borrower files for bankruptcy: 

• Get updated financial statements signed by both parties – better yet is to start requiring this 
when beginning the relationship. 

• Equipment – Inventory 
o When? Sooner than later 
o Verified by the Borrowers and signed 
o Compare to insurance listings 
o Appraised value 
o Do you have titles? 

• Crops – Inventory 
o Location is everything 
o A lot can happen between September and February 
o Elevators are doing wrongful setoffs 
o Crops can be traded or sold in someone else’s name 

• Consider timelines (90 days) 
o If obtaining additional collateral, 90 days is your friend 
o If correcting perfection issues, 90 days is your friend 

• Cashflow analysis 
o Requirement for funding 
o Reason for default 
o Extremely important in Chapter 12 

• Fraud concerns. 

• Possibly object to discharge. 
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