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ABA Staff Analysis©: 
Paid Leave Provisions in “Families First Coronavirus Response Act” (H.R. 6201)  

March 2020 
 

March 24, 2020, Update:  This staff analysis has been updated to clarify that only employees who take 
leave to care for a child if the child’s school or place of care has been closed, or the child-care provider is 
unavailable, due to a coronavirus, are eligible for the leave available under the “Public Health Emergency 
Leave” provisions in the law. 

March 27, 2020, Update: This staff analysis has been updated to reflect Frequently Asked Questions 
published by the Department of Labor on March 24, 2020 (DOL FAQs), and to reflect passage of the 
“CARES Act” (S. 3548), which made a small number of revisions to the “Families First Coronavirus 
Response Act”. 
 

On March 18, 2020, President Trump signed into law legislation that would provide for paid leave for 
employees (of employers with fewer than 500 employees) who must quarantine due to the coronavirus or 
are caring for a sick family member or child out of school. The “Families First Coronavirus Response Act” 
(H.R. 6201, or the FFCRA) — which is effective through December 31, 2020 — represents a significant 
expansion of existing protections afforded  to employees who take leave to care for a sick family member. 
The FFCRA’s leave provisions are contained in two divisions of the bill, titled the “Public Health 
Emergency Leave Act” and the “Emergency Paid Sick Leave Act.” The key aspects of these two divisions 
are summarized below. 

The leave provisions in the bill are effective on April 1, 2020 (as stated by the DOL FAQs). The bill 
provides the Department of Labor (DOL) with authority to issue regulations through an interim final rule, 
whereby DOL is not required first to issue a proposed rule. DOL is expected to issue an interim final by 
April 1, 2020. 

Of note to smaller community banks, the bill grants the Secretary authority to exempt small businesses 
with fewer than 50 employees from the provision granting paid family and medical leave and, under 
certain circumstances, from the provision granting two weeks of paid sick leave when the imposition of 
the requirements in those provisions “would jeopardize the viability of the business as a going concern.” 
In feedback provided to the Labor Department, ABA and other industry representatives asked the 
Department to provide a simple, streamlined process for a community bank or other small business to 
qualify for this exemption. 

 

Summary of Leave Provisions in “Families First Coronavirus Response Act” 
 

These provisions are effective through December 31, 2020. 

• “Public Health Emergency Leave Act” (Section 3101 et seq.): This provision in the larger bill 
amends the Family and Medical Leave Act (FMLA) to provide employees of employers with fewer 
than 500 employees, who have been on the job for at least 30 days, with the right to take up to 12 
weeks of job-protected leave for the following reason: 
 

“if the employee is unable to work (or telework) due to a need for leave to care 
for the son or daughter under 18 years of age of such employee if the school or 

https://www.dol.gov/agencies/whd/pandemic/ffcra-questions
https://www.congress.gov/bill/116th-congress/senate-bill/3548/text
https://www.congress.gov/116/bills/hr6201/BILLS-116hr6201enr.pdf
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place of care has been closed, or the child care provider of such son or daughter 
is unavailable, due to [the coronavirus].” 

 
An employee’s need to care for a parent or other family member does not make the employee 
eligible to take leave under this provision. 
 
The first 10 days of leave under this provision is unpaid leave, unless the employee elects to use 
accrued paid leave. The remainder of the 12 weeks of leave is leave paid at the rate of at least 
2/3 of the employee’s regular rate of pay (with a maximum payment of $200 per day and $10,000 
overall per employee). 
 
DOL FAQ #2 clarified that an employer employs “fewer than 500 employees” if the employer 
employs “fewer than 500 full-time and part-time employees within the United States,” including 
employees on leave; temporary employees who are jointly employed by the bank and another 
employer (regardless of whether the jointly-employed employees are maintained on only the 
bank’s or another employer’s payroll); and day laborers supplied by a temporary agency. Workers 
who are independent contractors, rather than employees, are not considered employees for 
purposes of the 500-employee threshold. 
 
The bill grants the Secretary of Labor with the authority to exempt small businesses with fewer 
than 50 employees from this provision when the imposition of the provision’s requirements “would 
jeopardize the viability of the business as a going concern.”  The DOL FAQs direct employers 
who wish to elect this small business exemption to “document why your business with fewer than 
50 employees meets the criteria set forth by the Department, which will be addressed in more 
detail in forthcoming regulations.” 

 
Note: The “Public Health Emergency Leave Act” provisions in H.R. 6201 represents a significant 
expansion of the existing FMLA, which requires employers with 50 or more employees to provide 
unpaid leave to employees who have been on the job for at least one year. 

 
• “The Emergency Paid Sick Leave Act” (Section 5101 et seq.): This provision in the larger bill 

requires employers with fewer than 500 employees to provide full-time employees with two weeks 
(80 hours) of paid sick leave, paid at the employee’s regular rate, for the following reasons: 
 

1. “The employee is subject to a Federal, State, or local quarantine or isolation order 
related to COVID–19. 

2. “The employee has been advised by a health care provider to self-quarantine due to 
concerns related to COVID–19. 

3. “The employee is experiencing symptoms of COVID–19 and seeking a medical 
diagnosis.” 

 
a. For employees in the above three categories, the employer must pay the 

employee the greater of (i) the employee’s regular rate of pay; (ii) federal 
minimum wage; or (iii) applicable State or local minimum wage, up to a 
maximum of $511 per day and $5,110 in the aggregate, for each employee. 
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4. The employee is caring for an individual who is subject to a self-quarantine order or 
advised to self-quarantine. 

5. The employee is caring for his or her son or daughter if that child’s school or place of 
care has been closed, or the child care provider of the child is unavailable, due to 
COVID–19 precautions. 

6. The employee is experiencing any other substantially similar condition specified by 
the Secretary of Health and Human Services. 

 
a. For employees in the above categories 4-6, the employer must pay the 

employee 2/3 of the greater of (i) the employee’s regular rate of pay; (ii) 
federal minimum wage; or (iii) applicable State or local minimum wage, up to 
a maximum of$200 per day and $2,000 in the aggregate. 

 
[These maximum pay amounts were clarified in DOL FAQ #7.] 

Part-time employees are entitled to the typical number of hours they work in a typical two-week 
period. 

This paid sick leave is available to an employee even if the employer already gave the employee 
paid sick leave for a reason identified in the Emergency Paid Sick Leave Act. 

 
Interplay Between Public Health Emergency Leave and Emergency Paid Sick Leave: An 
employee who is home with a child because the child’s school or place of care is closed, or child 
care provider is unavailable may be eligible for both Public Health Emergency Leave and 
Emergency Paid Sick Leave. The DOL FAQs recognize this overlap and provide this guidance for 
employers (in FAQ #10): 
 
“[The employee described above] may be eligible for both types of leave, but only for a total of 
twelve weeks of paid leave. You [the employee] may take both paid sick leave and expanded 
family and medical leave to care for your child whose school or place of care is closed, or child 
care provider is unavailable, due to COVID-19 related reasons. The Emergency Paid Sick Leave 
Act provides for an initial two weeks of paid leave. This period thus covers the first ten workdays 
of expanded family and medical leave, which are otherwise unpaid under the Emergency and 
Family Medical Leave Expansion Act unless the you elect to use existing vacation, personal, or 
medical or sick leave under your employer’s policy. After the first ten workdays have elapsed, you 
will receive 2/3 of your regular rate of pay for the hours you would have been scheduled to work 
in the subsequent ten weeks under the Emergency and Family Medical Leave Expansion Act. 
 
DOL’s Exemption Authority for Small Businesses: The FFCRA grants the Secretary of Labor with 
the authority to exempt small businesses with fewer than 50 employees from the requirement to 
provide an employee with paid sick time for the purpose of allowing the employee to care for a 
child whose school is closed if the imposition of this requirement “would jeopardize the viability of 
the business as a going concern.” 
 

• Tax Credit for Paid Leave (Section 7001 et seq.): The bill provides that an employer may take 
a credit against payroll taxes of 100% of the wages paid under the paid FMLA leave provision 
(“Public Health Emergency Leave”) and under the paid sick leave provision (“The Emergency 
Paid Sick Leave Act”). The amount of the credit is limited to the maximum pay provided by those 
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provisions — i.e., $200 per day per employee for wages paid under the Public Health Emergency 
Leave and $511 per day per employee for wages paid under the Emergency Paid Sick Leave Act 
($200 per employee per day in the case of employees caring for a family member). 
 
 

Questions? Contact ABA’s Jonathan Thessin for more information. 
 

mailto:jthessin@aba.com

