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On November 4, 2021, the Occupational Safety and Health Administration (OSHA) issued an 
emergency temporary standard (ETS) that requires all employers with 100 or more employees 
(Covered Employers or Employers) to be fully vaccinated or tested weekly for COVID-19. OSHA 
also published a lengthy set of Frequently Asked Questions (OSHA FAQs) relating to the ETS. 
This staff analysis provides a summary of the ETS’s requirements, discusses implementation 
challenges presented by the ETS, and suggests action steps that banks may wish to take.1 

A key challenge facing banks subject to the ETS is to determine what steps to take now in light 
of the legal actions that a number of state governors and private entities have brought 
challenging the ETS on constitutional and statutory grounds. On November 12, 2021, a three-
judge panel of the U.S. Court of Appeals for the Fifth Circuit issued a nationwide stay of 
enforcement of the ETS. In the order, which affirmed an administrative stay issued by the same 
panel of judges on November 6, 2021, the court ordered OSHA to “take no steps to implement 
or enforce the [vaccine] Mandate until further court order” (page 21). In the order, the court 
strongly questioned whether the ETS is constitutional and stated that the ETS’s “promulgation 
grossly exceeds OSHA’s statutory authority” (page 7). 

Since the ETS was issued, challenges have been brought in at least five federal appellate 
courts. When a challenge to agency action is brought in more than one court, a random draw 
occurs to determine which appellate court will hear the case. That “lottery” will take place on 
November 16, 2021. It is expected that the Fifth Circuit’s stay will continue in effect until the 
case is assigned to a federal appellate court and that court has an opportunity to act on the 
challengers’ request for a permanent injunction. 

ABA will monitor the legal proceedings closely, particularly as the ETS’s first compliance date of 
December 5, 2021 approaches. 

 

  

 
1 The ETS is one of two actions by President Biden’s administration to promote vaccination of all 
Americans. On September 9, 2021, President Biden issued an executive order that requires federal 
contractors to follow the COVID-19 safeguards published by the federal government’s Safer Federal 
Workforce Task Force (Task Force), including the Task Force’s requirement that all employees working 
on a federal contract get vaccinated (with no option to test weekly in place of vaccination). A separate 
ABA staff analysis discusses the executive order. 
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I. Summary of Emergency Temporary Standard 

As stated above, the key component of the ETS is its requirement that Covered Employers 
implement either (a) a written mandatory COVID-19 vaccination policy for its employees; or (b) 
a written policy that allows employees to choose either to be fully vaccinated against COVID-19 
or provide proof of weekly COVID-19 testing. Under either approach, the ETS requires Covered 
Employers to have unvaccinated employees tested for COVID-19 on a weekly basis. 
Unvaccinated employees also must wear a face mask in the workplace. (29 C.F.R. § 
1910.501(d); OSHA FAQ 3.E.) 

Employers must remove from the workplace any employee who receives a positive COVID-19 
test or is diagnosed with COVID-19 by a licensed healthcare provider. (29 C.F.R. § 
1910.501(h).) 

As discussed below, unless subject to a legal stay, the requirement to test unvaccinated 
employees on a weekly basis begins on January 4, 2022. Compliance with all other 
requirements of the ETS is required by December 6, 2021. (29 C.F.R. § 1910.501(m)(2).) 

Below are highlights of the ETS: 

a. 100-Employee Threshold 

The ETS’s vaccination or weekly testing requirement applies to all employers with 100 or more 
full-time or part-time employees. If an employer has fewer than 100 employees on the effective 
date of the ETS (November 5, 2021), it is not subject to the ETS’s requirements. However, if the 
employer’s workforce meets or exceeds 100 employees during the effectiveness of the ETS, the 
employer will be subject to the ETS’s requirements for the duration of the ETS’s effectiveness. 
(29 C.F.R. § 1910.501(b)(1); 86 Fed. Reg. at 61,514; OSHA FAQ 2.A.) 

b. Weekly Testing of Unvaccinated Employees 

Testing Regime Required by Jan. 4, 2022: Employees of Covered Employers have until January 
4, 2022, to become fully vaccinated (either two doses of the Pfizer or Moderna vaccine, or one 
dose of the Johnson & Johnson vaccine). Therefore, by that date, Employers that do not require 
all employees to be vaccinated must have a testing regime in place, unless the ETS is enjoined 
by a court. 

Test Unvaccinated Employees Every Seven Days: After January 4, 2022, Covered Employers 
must ensure that employees (subject to classes of employees who are exempt—see (f) below) 
who have not received the necessary shots begin producing a verified negative test to their 
employer on at least a weekly basis. Specifically, an employee who reports to a workplace 
where coworkers or customers are present (e.g., a bank branch) must be tested for COVID-19 
at least once every seven days and must provide documentation of the most recent test result to 
the employer no later than the seventh day following the date on which the employee last 
provided a test result. An employee who does not report to a workplace during a period of seven 
or more days must be tested within seven days prior to returning to the workplace and must 
provide documentation of that test result to the employer upon return to the workplace. (29 
C.F.R. § 1910.501(g).) 
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Viral Test Required: To fulfill the weekly testing requirement, an employee must take a viral test 
— i.e., a test authorized by the U.S. Food and Drug Administration to detect current infection 
with COVID-19, which can either be a PCR or antigen test. An antibody test does not satisfy this 
requirement. (See OSHA FAQ 6.J.) 

Self-Administered and Self-Read Tests Must be Observed by an Authorized Telehealth Provider 
or by an Employer: The COVID-19 test may not be both self-administered and self-read unless 
observed by the employer or an authorized telehealth proctor. Employer administered tests, 
even over the counter point of care tests, may be administered only with a CLIA waiver. (See 
OSHA FAQ 6.J.) A CLIA waiver is not required if the employee self-administers an over the 
counter test that employer observes. (See OSHA FAQ 6.M.) 
 

c. Paid Time Off to Get Vaccinated 

Covered Employers must provide up to four hours of paid time off for employees to get 
vaccinated (i.e., to receive both vaccine shots, as applicable), including for travel time, at the 
employee’s regular rate of pay. An employer cannot require an employee to use personal time 
or sick leave to get vaccinated (29 C.F.R. § 1910.501(f).) 
 

d. Unvaccinated Employees Must be Masked 

Unvaccinated employees of Covered Employers must wear a face mask (over the nose and 
mouth) while in an indoor workplace, except for a limited time while the employee is eating or 
drinking or lowers the mask for identification purposes. Therefore, unless the Fifth Circuit’s stay 
remains in effect, Employers must know which of their employees is unvaccinated by the 
December 6, 2021 compliance deadline. (29 C.F.R. § 1910.501(i).) 
 

e. Employers Not Required to Pay for COVID-19 Testing or Face Masks 

The ETS does not require employers to pay for any costs associated with employee testing or 
with providing face masks to unvaccinated employees. However, some states require 
employers to pay for any action the employee is required to take in connection with the 
employee’s employment, which may include the purchase of face masks. 
 
Although banks may wish to direct unvaccinated employees to pay for, and conduct, their own 
COVID-19 tests in order for the bank to save money (if permitted under state law), banks should 
consider whether it can obtain unvaccinated employees’ negative test results every seven days, 
as required by the ETS, if employees conduct and pay for their own COVID-19 tests. Banks also 
should consider the impact to employee morale of requiring unvaccinated employees to pay for 
their own COVID-19 tests. 
 

f. Proof of Vaccination Status and Record Retention 

Covered Employers must require employees to “provide acceptable proof of vaccination status,” 
which can take the form of an immunization record, COVID-19 vaccination record card, or other 
official medical record documenting the vaccine. In instances where an employee is unable to 
produce acceptable proof of vaccination, the employee may provide a signed and dated 
statement by the employee attesting to their vaccination status. The employer must maintain a 
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“record” of that vaccination, “preserve acceptable proof of vaccination for each employee,” and 
maintain a roster of each employee’s vaccination status. (29 C.F.R. § 1910.501(e).) 
 

g. Mandatory Vaccination Not Applicable to Certain Employees 

Covered Employers are not required to mandate vaccination by: 

• Employees for whom a vaccine is medically contraindicated; 
• Employees for whom medical necessity requires a delay in vaccination (e.g., the vaccine 

is in conflict with other medical treatment received by the employee); or 
• Employees who are legally entitled to a reasonable accommodation under the 

Americans with Disabilities Act or other federal civil rights law because the employee 
has a disability or sincerely-held religious belief, practice, or observance that conflicts 
with the vaccination requirement. 

• Employees who do not report to a workplace where other individuals (such as coworkers 
or customers) are present. An employee who switches back and forth between 
teleworking from home and working from the office is covered by the ETS’s vaccine-or-
weekly testing requirement. 

The exclusion of fully remote employees provides one means to comply with the ETS: the bank 
could direct certain unvaccinated individuals to be fully remote for the duration of the ETS’s 
effectiveness. 
 

h. ETS Not Applicable to Workplaces Subject to Executive Order 14042 

The ETS does not apply to workplaces covered by Executive Order 14042, which requires 
federal contractors ensure employees whose work relates to a federal contract be vaccinated 
against COVID-19. (This provision differs from the administration’s prior suggestion that 
employers subject to both the ETS and Executive Order would need to comply with both 
actions.) 
 

i. Penalty for Non-Compliance 

Noncompliance with the ETS (or any other OSHA requirement) can lead to penalties ranging 
from $13,653 to $136,532 for employers that knowingly violate the requirements. 

 
II. Discussion of Specific Issues Raised by ETS 

 
a. Requests for Reasonable Accommodation 

Overview 

As stated above, Covered Employers must be ready to respond to employees who seek an 
exemption to the ETS’s requirements because of a medical disability or sincerely held religious 
belief. We expect that, in most instances, the request will be for an accommodation from the 
mandatory vaccination aspect of the ETS, but an employee also could request accommodation 
from the weekly testing requirement or requirement that unvaccinated employees wear a face 
mask. 
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Under the Americans with Disabilities Act (ADA), an employer is required to provide a 
reasonable accommodation to an employee who cannot comply with the employer’s policy (in 
this case, a vaccine requirement) or perform in the employer’s work environment because of a 
medical disability or sincerely held religious belief, practice, or observance, unless the 
accommodation would cause an “undue hardship” to the employer. The Equal Employment 
Opportunity Commission has stated that, in assessing whether an accommodation to an 
unvaccinated employee would constitute an undue hardship to the employer, the employer may 
consider not only direct monetary costs but also the burden on the employer’s business — i.e., 
the risk of the spread of COVID-19 to other employees or to the public. (See EEOC’s Q&A L.3.) 

Issues Specific to Requests for Religious Accommodation 

The EEOC has stated that an employer “[g]enerally . . . should assume that a request for 
religious accommodation is based on sincerely held religious beliefs.” However, if the employer 
has an “objective basis for questioning either the religious nature or the sincerity of a particular 
belief, the employer would be justified in making a limited factual inquiry and seeking additional 
supporting information.” Factors that might undermine an employee’s credibility include 
“whether the employee has acted in a manner inconsistent with the professed belief (although 
employees need not be scrupulous in their observance); whether the accommodation sought is 
a particularly desirable benefit that is likely to be sought for nonreligious reasons; whether the 
timing of the request renders it suspect (e.g., it follows an earlier request by the employee for 
the same benefit for secular reasons); and whether the employer otherwise has reason to 
believe the accommodation is not sought for religious reasons.” The EEOC also stated that the 
definition of “religion” includes nontraditional religious beliefs, but does not include social, 
political, or economic views, or personal preferences. (See EEOC Q&A L.2.) 

Assessing Requests for “Reasonable Accommodation” 

The ETS does not require Employers to provide a certain accommodation in response to an 
employee’s request. However, the ETS requires weekly COVID-19 testing of all unvaccinated 
employees, including those entitled to a reasonable accommodation from the ETS’s vaccination 
requirement (29 C.F.R. § 1910.501(e); OSHA FAQs 3.E & 6.H). Therefore, an Employer may 
determine that weekly testing is the appropriate accommodation for an employee who properly 
seeks one. 

The ETS does not require the Employer to pay for COVID-19 testing for unvaccinated 
employees. However, when an employer provides an employee with a reasonable 
accommodation, the employer is expected to pay for the accommodation. Therefore, if a 
Covered Employer determines to provide a requesting employee with weekly testing as an 
accommodation to the vaccination requirement, the Employer would be expected to pay for the 
testing. 

b. State OSHA Plans 

Under the Occupational Safety and Health Act (OSH Act), a state may choose to assume 
responsibility for the development and enforcement of occupational safety and health standards. 
Those states submit their occupational safety and health plan to OSHA for approval. Currently, 
22 states have developed State Plans that cover private sector workers. 

https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-rehabilitation-act-and-other-eeo-laws?utm_content=&utm_medium=email&utm_name=&utm_source=govdelivery&utm_term=
https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-rehabilitation-act-and-other-eeo-laws?utm_content=&utm_medium=email&utm_name=&utm_source=govdelivery&utm_term=
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With OSHA’s issuance of the ETS, State Plans must either amend their standards to be 
identical or “at least as effective as” the new standard or show that their existing Plan already is 
as effective as the Federal standard (29 C.F.R. § 1953.5(b)). State Plans have 30 days from the 
promulgation of the ETS — December 5, 2021 — to adopt the ETS (or its own ETS that is at 
least as effective as the Federal ETS). State Plans also must notify Federal OSHA of the action 
they will take within 15 days. (See OSHA FAQ 1.C.) 

 
III. Suggested Action Steps for Banks Covered by ETS 

As stated above, the Fifth Circuit has preliminarily enjoined the ETS, as of the date of 
publication of this staff analysis. In light of the possibility that the ETS may be permanently 
enjoined, banks may wish to consider carefully the resources and effort they expend at this time 
to develop a program in anticipation of compliance with the ETS. Below are suggested action 
steps that banks may wish to take at this time. 

• Encourage vaccination of employees: Encouraging employees to become vaccinated 
may decrease the number of employees for whom the bank will need to implement a 
weekly testing regime, should the ETS withstand legal challenge. 
 

• Request and record vaccination status of employees: Under the ETS, employers are 
required to determine the vaccination status of each employee (and mandate that 
unvaccinated employees wear masks) by December 6, 2021. Understanding the 
vaccination status of each employee also allows the bank to determine the scope of the 
employer’s weekly testing regime that will be required by January 4, 2022, if the ETS is 
not permanently enjoined. 
 

• Determine how the bank would establish a weekly testing regime: We recommend that 
banks take steps now to prepare to implement a weekly testing regime for unvaccinated 
employees. It is not feasible for an employer to establish a testing regime in a matter of 
days, should the stay of the ETS be lifted. Therefore, banks may wish to determine, at 
this time, how and where the bank will conduct weekly tests of unvaccinated employees 
— e.g., whether the employee will take the test at a bank office or other site, or self-
administer the test at home (with a third party monitoring by video); which bank staff or 
third-party personnel will be involved in the test; and where the bank will procure test 
kits. The nationwide shortage of COVID-19 test kits underscores the need for employers 
to plan now for potential January 2022 implementation of a weekly testing requirement. 

 
ABA will continue to track developments with the ETS and provide updates as appropriate.  
 

Questions? Contact ABA’s Paul Benda or Jonathan Thessin for more information. 

mailto:pbenda@aba.com
mailto:jthessin@aba.com

