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These materials summarize important developments in the substantive federal income, estate 
and gift tax laws affecting individual taxpayers and small businesses in 2021 and 2022. The 
materials are organized roughly in order of significance. These materials generally do not 
discuss developments in the areas of deferred compensation or the taxation of business 
entities (except to a very limited extent). 
 
 
I. INFLATION-ADJUSTED FEDERAL INCOME TAX BRACKETS FOR 2022 (Adapted from Rev. 

Proc. 2021-45) 
 

Taxable Income Exceeding 
Ordinary 
Income 

Adjusted Net 
Cap Gain* & 

Qualified 
Dividends 

Medicare 
Surtax on 

Earned 
Income** 

Medicare 
Surtax on Net 

Investment 
Income 

Single Married Filing 
Jointly 

$0 $0 10% 0%  
                    

2.9% 
0% 

$10,275 $20,550 12% $41,675 $83,350 

15% 

$41,775 $83,550 22% 
$89,075 $178,150 24% 

$170,050 AGI over $250,000 32% AGI over $200,000 $340,100 

3.8% 3.8% $215,900 $431,900 35% $459,750 $517,200 20% $539,900 $647,850 37% 
* Other long-term capital gains could be taxed as high as 25% (building recapture) or 28% 
(collectibles and §1202 stock). 
** Includes employer contribution of 1.45% (§3111(b)(6)), individual contribution of 1.45% 
(§3101(b)(1)), and additional tax of 0.9% for adjusted gross income over $200,000 for an 
unmarried individual and $250,000 on a joint return (§3101(b)(2), for years after 2012). 
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FEDERAL INCOME TAX RATES FOR TRUSTS AND ESTATES FOR 2022 
 (Adapted from Rev. Proc. 2021-45) 

Taxable Income Exceeding Ordinary 
Income 

Adjusted Net 
Cap Gain* & 

Qualified 
Dividends 

Medicare 
Surtax on Net 

Investment 
Income 

$0 10% 0% 

0% 
$2,750 24% $2,800 

15% $9,850 35% 
$13,450 37% $13,700 20% 3.8% 

* Other long-term capital gains could be taxed as high as 25% (building recapture) or 28% 
(collectibles and §1202 stock). 
 
 
 
II. FEDERAL WEALTH TRANSFER TAX ADJUSTMENTS 
 
 A. GIFT TAX ANNUAL EXCLUSION 
 
The Taxpayer Relief Act of 1997 provided for an inflation adjustment to the $10,000 federal gift 
tax annual exclusion under §2503(b), but only in increments of $1,000. 
 

Date of gift Annual exclusion 
1997 – 2001 $10,000 
2002 – 2005 $11,000 
2006 – 2008 $12,000 
2009 – 2012 $13,000 
2013 – 2017 $14,000 
2018 – 2021 $15,000 

2022 $16,000 
 

 B. BASIC EXCLUSION AMOUNT 
 
The 2017 Tax Cuts and Jobs Act doubled the basic exclusion amount under §2010(c)(3) from $5 
million to $10 million, with adjustments for inflation after 2011 using a new, “chained-CPI” 
method. The 2017 Act provides that the basic exclusion amount will revert to $5 million 
(adjusted for post-2011 inflation) after 2025. The estimated revenue loss from doubling of the 
basic exclusion amount is $83 billion over ten years. 
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  For decedents dying in   The basic exclusion amount is  
   2011      $  5,000,000  
   2012      $  5,120,000  
   2013      $  5,250,000  
   2014      $  5,340,000  
   2015      $  5,430,000  
   2016      $  5,450,000  
   2017      $  5,490,000  
   2018     $11,180,000 
   2019     $11,400,000 
   2020     $11,580,000 
   2021     $11,700,000 
   2022     $12,060,000 
 
III. CIRCUITS SPLIT ON VALIDITY OF CONSERVATION EASEMENT REGULATION 

PROHIBITING SUBTRACTION OF POST-DONATION IMPROVEMENTS IN COMPUTING 
CHARITY’S CHARE OF EXTINGUISHMENT PROCEEDS (Hewitt v. Commissioner, 11th Cir., 
December 29, 2021). 

 
Two federal appellate courts have reached different results concerning the validity of 
Regulation §1.170A-14(g)(6)(ii). The regulation requires that upon judicial extinguishment and 
sale of property subject to a conservation easement, the charity “must be entitled to a portion 
of the proceeds at least equal to [the] proportionate value of the conservation restriction.” A 
2018 case from the Fifth Circuit Court of Appeals interpreted this language to mean that a 
charity’s share upon extinguishment is that percentage determined by a fraction, the 
numerator of which is the value of the conservation easement on the date of the gift and the 
denominator of which is the value of the whole property on the date of the gift. PBBM-Rose 
Hill, Ltd. V. Commissioner, 900 F.3d 193 (5th Cir. 2018). Under this interpretation, the charity 
holding the easement benefits from post-transfer improvements to the property even though 
the charity may not be liable for a proportionate share of the costs. The Tax Court embraced 
this interpretation in Oakbrook Land Holdings, LLC v. Commissioner, 154 T.C. No. 10 (2020), and 
went on to hold both that the regulation was properly promulgated under the Administrative 
Procedure Act (“the APA”) and that the regulation’s interpretation of the statute was entitled 
to “Chevron deference.” While the Sixth Circuit Court of Appeals went on to affirm the Tax 
Court, the Eleventh Circuit held that the regulation violates the APA and is, therefore, invalid. 
 
 A. Hewitt v. Commissioner (11th Circuit, December 29, 2021) 
 
In this case, the taxpayers in 2012 conveyed to the Atlantic Coast Conservancy a conservation 
easement on a portion of farmland that has been in the family for almost 60 years. Heeding the 
advice of a national land trust organization, the deed provided that the amount payable to the 
charity upon extinguishment of the easement would be “determined by multiplying the then 
fair market value of the Property unencumbered by the Easement (minus any increase in value 
after the date of this grant attributable to improvements) by the ratio of the value of the 
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Easement at the time of this grant to the value of the Property, without deduction for the value 
of the Easement, at the time of this grant” (emphasis added). The deed later confirmed that 
“the ratio of the value of the Easement to the value of the Property unencumbered by the 
Easement shall remain constant.” 
 
The taxpayers claimed a charitable contribution deduction of nearly $2.8 million on their 2012 
joint federal income tax return, which they carried over to 2013 and 2014. The IRS did not 
challenge the 2012 return but disallowed the carryover deductions on the 2013 and 2014 
returns.  
 
Before the Tax Court, the IRS argued that the easement granted to the Conservancy failed the 
regulatory requirement that the easement be “protected in perpetuity” because the deed 
granting the easement provides that upon judicial extinguishment of the easement and 
resulting sale of the property the Conservancy will only receive an amount of the sale proceeds 
based on the value of the easement at contribution. The taxpayers argued for an interpretation 
of the regulations that would support the taxpayer’s claim that a charity need only be entitled 
to an amount based on the value of the easement at contribution, but the court quickly and 
easily dispensed with the argument, citing precedents including Oakbrook Land Holdings. 
Hewitt v. Commissioner, T.C. Memo. 2020-89 (2020).  
 
The taxpayers tried to rely on a favorable private ruling from 2008 containing language eerily 
similar to that in the taxpayer’s deed, but the court said the ruling “is neither persuasive nor 
relevant” because it did not expressly consider the validity of the easement deed language that 
subtracted the value of post-easement appreciation from extinguishment proceeds. 
 
Valuation was also an issue in this case because it determined whether the taxpayers were 
liable for an accuracy-related penalty. The IRS’s expert valued the easement on the basis of the 
highest and best use of the entire farmland and not just the highest and best use of the 
property subject to the easement. The court found this improper given the significant 
differences in the topography and public access between the portion encumbered by the 
easement and the unencumbered portion. The court instead preferred the analysis from the 
several experts hired by the taxpayers. Although the court did not determine the exact value of 
the easement (why bother, since the deduction is disallowed anyway), it did conclude that the 
value was at least sufficient to avoid application of the accuracy-related penalty. 
 
On appeal, the taxpayers challenged the validity of the regulation prohibiting subtraction of the 
value of post-donation improvements in computing the amount payable to the charity upon 
judicial extinguishment of a conservation easement. They claimed the IRS failed to respond to 
comments about the requirement raised in the notice and comment period preceding 
finalization of the regulation. Because of this failure, said the taxpayers, the regulation is 
arbitrary and capricious. 
 
The Eleventh Circuit observed that: “(1) one commenter … made specific comments raising the 
improvements issue as it relates to extinguishment proceeds and recommended deletion of the 
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provision; (2) six other organizations submitted comments criticizing or urging caution as to the 
regulation; and (3) Treasury failed to specifically respond to any of those comments, instead 
simply stating that it had considered 'all comments.'" It also noted that the one specific 
comment: 
 

raised the post-donation improvements issue … and warned that its exclusion in 
the regulatory scheme would discourage prospective donors from donating 
conservation easements. In other words, [that] comment was specific to, and 
casted doubt on, the reasonableness of the proceeds regulation in light of one of 
Congress’s committee reports which, according to Treasury, was “reflected” in 
the final regulations. 

 
Because the IRS failed to respond to this comment, held the court, the IRS violated the APA’s 
rulemaking requirements, rendering the regulation invalid. 
 
 B. Oakbrook Land Holdings, LLC v. Commissioner (6th Circuit, March 3, 2022) 
 
In this case, the taxpayer acquired a 143-acre parcel outside Chattanooga in December, 2007, 
for $1.7 million. With the intent to develop the property, the taxpayer made some 
improvements to the land, including building a bridge, installing a sewer-pump station, and 
rezoning the property. After conveying 37 acres to various related entities in December, 2008, 
the taxpayer then placed a conservation easement for the benefit of the Southeast Regional 
Land Conservancy on the remaining 106 acres. Based on an appraisal, the taxpayer claimed a 
$9.545 million charitable contribution deduction on its 2008 return.  
 
The IRS disallowed the deduction, pointing to a provision in the deed granting the easement 
that if the easement is extinguished by judicial proceeding, the Conservancy would receive “a 
portion of the proceeds equal to the fair market value of the Conservation Easement” reduced 
by the value of any improvements made by taxpayer after the date of the gift. The IRS 
concluded that since the deed in this case limits the charity’s share to a fixed dollar amount (the 
value of the easement at contribution) and not a percentage of the extinguishment sale 
proceeds as required by the regulation, the deed violates the regulation and thus reduces the 
taxpayer’s deduction to zero. The IRS also determined that the deed language reducing the 
amount payable to the charity by the value of post-contribution improvements made by the 
taxpayer violated the regulation. 
 
In a Memorandum decision, the Tax Court agreed with the IRS, finding that it does not matter 
that the fixed value provided for in the deed would almost certainly be more than the 
percentage of proceeds to which the Conservancy would be entitled under the regulation. 
Oakbrook Land Holdings, LLC v. Commissioner, T.C. Memo. 2020-54 (May 12, 2020). Writing for 
the court, Judge Holmes held that the taxpayer’s deed violated the regulation because it would 
give the charity a fixed dollar amount instead of a proportionate share of the sale proceeds and 
because the deed subtracts from the fixed dollar amount the amount of any post-contribution 
improvements to the land made by the taxpayer. But the court also held that the taxpayer was 
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not liable for a substantial understatement penalty since the taxpayer’s manager reasonably 
relied on language pulled from a favorable private ruling in crafting the deed.  
 
The taxpayer argued that the regulation was invalid under the APA. Judge Holmes called on his 
colleagues to review this aspect of the case in a reviewed opinion. In Oakbrook Land Holdings, 
LLC v. Commissioner, 154 T.C. 180 (2020), issued on the same date as the Memoradum 
decision, the Tax Court (16-1) upheld the regulation’s validity by a 16-1 vote, finding it was 
properly promulgated under the APA and that the regulation’s interpretation of the statute was 
entitled to “Chevron deference.” The majority (in an opinion by Judge Lauber) concluded that 
the regulation is a legislative rule because it imposes a requirement not expressly stated in the 
statute, namely that the charity and the donor agree to a proportionate division of proceeds 
following judicial extinguishment of an easement. The taxpayer argued that when Treasury 
issued the regulation in final form, it failed to provide a “concise general statement of [the] 
basis and purpose” for the new rule. But the majority observed that “No court has ever 
construed the APA to mandate that an agency explain the basis and purpose of each individual 
component of a regulation separately.” Id.  at ___. The provision at issue here was one “of a 
regulation project consisting of 10 paragraphs, 23 subparagraphs, 30 subdivisions, and 21 
examples.” Id. Since Treasury adequately stated the general purpose of the substantiation 
regulations for conservation easements, the regulation was properly enacted. 
 
The majority of the Tax Court also concluded that Treasury’s requirement of proportionate 
division of proceeds was not arbitrary, capricious, or manifestly contrary to the statute, the 
standard for invalidating agency interpretations adopted in Chevron v. National Resources 
Defense Council, 467 U.S. 837 (1984). “If the donee’s share were (sic) limited to the easement’s 
historical [value], its property right could be eviscerated in real dollar terms. … That outcome 
would be at odds with the regulation’s central purpose: to ensure satisfaction of the statute’s 
‘protected in perpetuity’ requirement by supplying the donee with an asset that replaces, in 
real terms, the easement that has been lost.” 154 T.C. 180, ___. 
 
Interestingly, the lone dissenter was Judge Holmes, the judge who tried the case and issued the 
Memorandum decision described above. Judge Holmes said that the majority’s decision means 
“the Treasury Department can get by with the administrative-state equivalent of a quiet shrug, 
a knowing wink, and a silent fleeting glance from across a crowded room.” 154 T.C. 180, ___. 
Judge Holmes observed that a number of commentators expressed concern with the regulation 
related to the perpetuity requirement and judicial extinguishments in its proposed form, but 
neither the final regulation nor its preamble addressed these concerns. “What we hear is the 
chirping of crickets.” 154 T.C. 180, ___. Judge Holmes found the IRS’s statement in the 
preamble to the final regulation (“After consideration of all the comments, the proposed 
regulations are adopted as amended”) to be insufficient. This, said Judge Holmes, is simply form 
language that cannot be used to excuse oversight of significant issues raised during the notice-
and-comment phase of rulemaking. 
 
On appeal to the Sixth Circuit, the taxpayer argued that the IRS wrongfully deviated from the 
APA’s notice-and-comment procedures in two important ways, either of which justifies 
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rejection of the final regulation. First, the IRS did not give an adequate explanation of the 
rationale for the regulation in the preamble to the final regulations. The APA generally requires, 
among other things, that a federal agency provide “a concise general statement” of the basis 
and purpose for rules adopted as final regulations. The Treasury Department typically satisfies 
this requirement in the preamble accompanying final regulations, where it explains in general 
terms both the nature of the comments received on a proposed regulation and the degree to 
which the final regulations reflect those comments. But the taxpayer argued that the IRS did 
not specifically explain the policy rationale for the regulation requiring that the charity receive a 
proportion of extinguishment sale proceeds instead of a fixed dollar amount of proceeds equal 
to the value of the conservation easement. The Sixth Circuit rejected this argument, however, 
observing that: 
 

the statutory text and the legislative history that Treasury contemplated in 
promulgating Treas. Reg. §1.170A-14(g)(6)(ii) illuminate the regulation’s basis 
and purpose: to provide an administrable mechanism that would ensure that an 
easement’s conservation purpose as per I.R.C. §170(h)(5)(A) continued to be 
protected should the interest be extinguished. That the regulation allots the 
proceeds in a manner more favorable to the donees than to donors merely 
demonstrates Treasury’s acute awareness of Congress’s decision to concern 
itself with the welfare of one entity over the other once the donation was made. 
Because we can discern this from the information that Treasury provided during 
the rulemaking, its concise statement suffices. 

 
In other words, there is no requirement to discuss every single rule set forth in an expansive 
regulatory project. Because the IRS was careful to list the statutes and legislative history that 
led to the final regulation, the court felt there was a sufficient popcorn trail showing the path 
the agency took in reaching its ultimate rule.  
 
Second and more important, said the taxpayer, the IRS failed to respond to comments specific 
to the regulation at issue in this case. The taxpayer pointed to four comments on the proposed 
regulation to which the IRS did not respond in the final regulation or its preamble. One, from 
the New York Landmarks Conservancy, claimed that the rule applicable to extinguishment sales 
was inequitable, that it would deter donors from contributing easements, and that it was 
“possible” the rule could conflict with the condemnation laws of some states. But the Sixth 
Circuit held that this comment “left Treasury to guess at the connection, if any, between [these] 
problems and the … regulation’s basis and purpose. Treasury was not required to respond to 
the comment.”  
 
Another comment, from the Landmarks Preservation Council of Illinois, expressed concern that 
the regulation could force a donor to pay additional funds to the charity if a condemnation 
award did not cover the amount to which the charity is entitled under the regulation. But the 
Sixth Circuit observed that this concern was misplaced: “Because [the regulation] calculates 
proceeds by using a formula based on the proportionate value, not the fixed value, of the 
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easement, the donor could never owe to the donee more than what the extinguishment 
proceeds are.”  
 
A third comment, from Trust for Public Land, suggested that the IRS simply expand the so-called 
“remote future event rule” elsewhere in the regulations and delete the rule specific to 
extinguishment sales. But the Sixth Circuit found that the suggestion gives no indication of how 
expanding the rule allowing deductions when the conservation purpose of an easement may be 
defeated an act or event whose occurrence is so remote as to be negligible would fulfill 
Congress’s specific intent to limit deductions to instances where the conservation purpose can 
be protected forever. Thus, said the court, the IRS was not required to respond to this 
comment. 
 
A final comment, from the Land Trust Exchange, claimed the regulation was unnecessary in 
light of the tax benefit rule, but the court observed that the tax benefit rule “bears no relation 
to the requirement under I.R.C. §170(h)(5)(A) that an easement’s conservation purpose be 
protected in perpetuity.” So this comment did not merit a specific response, either. 
 
Having determined that none of the comments proffered from the taxpayer merited comment 
in the preamble to the final regulation, the Sixth Circuit concluded that the regulation was valid. 
In one last gasp of desperation, the taxpayer pointed to the Eleventh Circuit’s holding in Hewitt, 
supra. Alas, the Sixth Circuit rejected this too, noting: “we find that decision’s reasoning to be 
unpersuasive.”  
 
The taxpayer also lost in its arguments that the regulation was not entitled to “Chevron 
deference” and that the IRS acted in an arbitrary and capricious manner by providing no 
specific explanation for the extinguishment sale rule and by failing to consider alternative rules 
to achieve the same objective. Thus, the taxpayer gets no deduction for the irrevocable 
donation of the easement.  
 
 C. Observations 
 
Cases involving conservation easements used to hinge on valuation. The donor would claim a 
very large deduction based on a sometimes fantastical assertion as to the value of the subject 
property at its “highest and best use,” and the IRS would have to convince courts that the 
highest and best use of the property—and, accordingly, the value of the easement given to the 
charity—was worth much less. But the regulation gave the IRS a nuclear bomb: if the deed 
contained faulty language, the IRS could avoid the valuation dispute altogether and determine 
that the donor got no deduction at all. 
 
Note that the regulation at issue in these cases applies only upon a judicial extinguishment of a 
conservation easement. Such an event is very rare, as it requires a finding that continued use of 
the encumbered land for conservation purposes has become impossible or impractical. The 
chances that the problematic formula in the deed will ever be employed are quite small. Yet 
this regulation allows the IRS to argue that a taxpayer who has irrevocably gifted to charity the 



2022 FEDERAL TAX UPDATE – PAGE 9 
 

unilateral power to change the existing use of real property and, thus, suffered a genuine 
opportunity cost should get no deduction at all. While it’s axiomatic that a taxpayer should not 
get a charitable contribution deduction when the donation violates the requirements for a 
deduction, it’s a bit harsh for a taxpayer to lose a deduction entirely by using language that 
almost certainly will never have any real impact. 
 
What’s more, the deed in Hewitt borrowed heavily from language in a deed that garnered a 
favorable private ruling for another taxpayer, though that ruling did not specifically consider 
the validity of the language regarding the charity’s share of sale proceeds following judicial 
extinguishment. While a taxpayer cannot rely on another taxpayer’s private ruling as authority, 
one can sympathize with a taxpayer who concludes, quite reasonably, that the language from 
one successful conveyance would likewise make the taxpayer’s conveyance successful, 
especially where a national organization promoting conservation easements encourages use of 
the same language. 
 
In any event, now that there is a split among the circuits, we can be sure these cases are not 
the last we will see on the validity of the regulation prohibiting the subtraction of the value of 
post-donation improvements to property subject to a conservation easement in computing the 
extinguishment proceeds allocated to the charity. At some point a party will petition the United 
States Supreme Court for review, and one suspects the current Court would be receptive to the 
argument that the IRS failed to comply with the APA’s notice-and-comment requirements when 
it comes to the regulation regarding extinguishment sales.  In the meantime, of course, 
practitioners advising clients contemplating the donation of a conservation easement should 
continue to make sure the deed’s language comports with the regulation. 
 
IV. LISTED TRANSACTION NOTICE INVALID FOR FAILING TO COMPLY WITH 

ADMINISTRATIVE PROCEDURE ACT (DO YOU SEE A TREND HERE?) (Mann Construction, 
Inc. v. United States, 6th Circuit, March 3, 2022). 

 
The Sixth Circuit Court of Appeals has held that Notice 2007-83, 2007-2 C.B. 960 (October 17, 
2017), was issued in violation of the notice-and-comment procedures for legislative rules under 
the Administrative Procedure Act (“the APA”) and is therefore invalid. 
 
The taxpayer in the case provides general contracting, construction management, and similar 
services. Two individuals own the taxpayer’s stock. During the years at issue, the taxpayer 
established an employee-benefit trust that paid the premiums on insurance policies covering 
the lives of the two owners. The taxpayer deducted the payments and the owners reported the 
increase in the cash values of the policies as gross income. But neither the taxpayer nor the 
owners reported the arrangement as a “listed transaction,” and that’s what got them in trouble 
with the IRS. 
 
Section 6707A(a) imposes a penalty on any person who fails to provide required information 
with respect to a “reportable transaction” on a return. A reportable transaction is one 
identified in regulations “as having a potential for tax avoidance or evasion.” I.R.C. 
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§6707A(c)(1). “Listed transactions” are a subset of reportable transactions; more precisely, they 
are reportable transactions which have been specifically identified by the IRS as a tax avoidance 
transaction. I.R.C. §6707A(c)(2). The maximum penalty for listed transactions is significantly 
higher than the maximum penalty for other reportable transactions. 
 
In Notice 2007-83, the IRS designated certain employee-benefit plans featuring cash-value life 
insurance policies as a listed transaction. In 2019, the IRS determined that the taxpayer’s 
arrangement fit the description set forth in the 2007 Notice and imposed a $10,000 penalty on 
the taxpayer together with penalties totaling over $16,000 on the owners. The taxpayer and the 
owners paid these penalties and then sued for refund. The federal district court upheld the 
penalties, bringing the parties to this appeal. 
 
The taxpayer and the owners were prepared to argue that their arrangement did not come 
within the scope of the Notice, but the Sixth Circuit bought their leadoff argument that the 
Notice was invalid because the IRS did not comply with the APA. The APA generally requires a 
federal agency to publish a notice about a proposed rule, allow for public comment, consider 
submitted comments, make appropriate revisions, and provide a concise general statement of 
the basis and purpose of the final rule adopted. The IRS did none of that here, but offered two 
explanations for why that is not fatal to the validity of the Notice. 
 
First, argued the IRS, the Notice is an “interpretive rule” and not a “legislative rule.” A legislative 
rule makes new law, and thus must undergo the notice-and-comment process described above. 
But an interpretive rule merely proffers the agency’s reading of an existing law, and the APA 
exempts interpretive rules from the notice-and-comment procedures. But the Sixth Circuit held 
that Notice 2007-83 is a legislative rule. “The Notice has the force and effect of law. It defines a 
set of transactions that taxpayers must report, and that duty did not arise from a statute or a 
notice-and-comment rule. It springs from the IRS’s own Notice.” Moreover, said the court, the 
IRS’s authority to issue the Notice stems from an express and binding delegation of rulemaking 
power: §6707A(c) specifically gives the IRS authority to determine which transactions have a 
potential for tax avoidance or evasion. By exercising this delegated power to make law, then, 
the Notice is a legislative rule. 
 
Second, the IRS claimed, even if the Notice is a legislative rule, Congress made the IRS exempt 
from the APA’s requirements with respect to the rules for disclosing listed transactions. 
Congress can do this, and it has in other arenas. But, the court observed, Congress has not done 
so here. Nothing in §6707A itself exempts the IRS from compliance with the APA. “Congress did 
not change the background procedural requirements of the APA or otherwise indicate an 
exemption from those requirements in a ‘clear’ or ‘plain’ way that would make the APA’s 
procedures inapplicable to the IRS.” The IRS argued that Congress has effectively blessed the 
IRS’s nonconformance with the APA by taking no corrective action. But the court rejected this 
argument, finding that inaction “rarely suffices to show express modification of the APA’s 
bedrock procedural guarantees given the raft of potential explanations for inaction on Capitol 
Hill.” 
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This case should be of considerable concern to the IRS, as few (if any) of the Notices issued 
under §6707A have undergone notice-and-comment procedures. If the Sixth Circuit is right, 
then, this means that any such Notice, not just the one at issue in the case, is invalid and, thus, 
not binding on taxpayers. The case also represents another successful attack against the 
enforceability of IRS guidance based on the failure to follow the APA. While such arguments 
from taxpayers used to get short shrift from the courts, it appears courts today are more willing 
to consider them.  
 
V. PROPOSED REGULATIONS CLARIFY APPLICATION OF SECURE ACT CHANGES TO 

REQUIRED MINIMUM DISTRIBUTION RULES (Proposed Regulation §1.401(a)(9)-4, 
February 24, 2022). 

 
In a notice of proposed rulemaking published in the Federal Register on February 24, 2022, 
Treasury has issued proposed regulations relating to required minimum distributions from 
qualified plans, §403(b) plans, individual retirement accounts, custodial accounts, and §457 
plans. The proposed regulations reflect amendments made to §401(a)(9) by the Setting Every 
Community Up for Retirement Enhancement Act of 2019 (the SECURE Act) and generally 
update existing regulations last comprehensively updated in 2004. Coming in at 275 pages, the 
proposed regulations represent a significant revision and cleanup of the required minimum 
distribution rules. These materials focus on the rules set forth in Proposed Regulation 
§1.401(a)(9)-4, the determination of an employee or account holder’s “designated beneficiary.” 
Although other aspects of the proposed regulations are certainly important reading for plan 
administrators, financial advisors, and retirement planning specialists, the rules related to the 
determination of a designated beneficiary are particularly relevant to estate planning 
professionals. 
 
Background. The SECURE Act made a number of changes related to retirement plans and 
individual retirement accounts. Among other things, it increased the starting age for required 
minimum distributions from age 70-1/2 to age 72. I.R.C. §401(a)(9)(C)(i). It also repealed the 
rule that prevented individuals over age 70-1/2 from making additional contributions to a 
traditional individual retirement account. Most significantly, at least from the perspective of 
estate planners, the SECURE Act made a new distinction between “designated beneficiaries” 
and “eligible designated beneficiaries.” 
 
Prior to the SECURE Act, there were only “designated beneficiaries,” generally defined as 
individuals and most see-through trusts for the benefit of individuals. Under the old rules, a 
designated beneficiary was required to withdraw the funds from a deceased participant’s plan 
or individual retirement account over the designated beneficiary’s remaining life expectancy. 
After the SECURE Act, the opportunity for this “lifetime stretch-out” is limited to “eligible 
designated beneficiaries.” The Act established only four types of eligible designated 
beneficiaries: surviving spouses, minor children (but only until they reach the age of majority), 
disabled and chronically ill beneficiaries, and any individual less than ten years younger than 
the plan participant. I.R.C. §401(a)(9)(E)(ii). For all other designated beneficiaries (like adult 
children, for example), the SECURE Act imposed a new ten-year payout period. I.R.C. 
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§401(a)(9)(H)(i). Under this rule, an adult child named as the beneficiary of a retirement plan or 
IRA has ten years to withdraw the funds from the participant’s account, regardless of that adult 
child’s own life expectancy. 
 
Eligible Designated Beneficiaries Under the Proposed Regulations. The proposed regulations 
modify the method for determining whether an employee’s child has reached the age of 
majority. The current regulations do not specify a particular age as the age of majority; instead, 
they provide that a child may be treated as not having reached the age of majority if the child 
has not completed a specified course of education and has not yet attained the age of 26. 
Treas. Reg. §1.401(a)(9)-6, Q&A 15. In the preamble to the proposed regulations, Treasury 
notes that this definition allows different plans to have different definitions of the age of 
majority, making it especially difficult planning for employees with multiple accounts. 
Accordingly, the proposed regulations provide that a child reaches the age of majority on the 
child’s 21st birthday. Prop. Reg. §1.401(a)(9)-4(e)(3). Thus, where a deceased employee named 
a minor child as an eligible designated beneficiary, the employee’s account balance must be 
withdrawn and paid to the child no later than the child’s 31st birthday. 
 
The proposed regulations also simplify the determination of whether an individual is “disabled” 
under §401(a)(9). The statute refers to the definition in §72(m)(7), which asks whether an 
individual is unable to engage in substantial gainful activity. As Treasury observes in the 
preamble to the proposed regulations, this standard is awkward to apply in the context of a 
minor. So the proposed regulations employ a different standard for minors: if, as of the date of 
the employee’s death, the minor has a medically determinable physical or mental impairment 
that results in marked and severe functional limitations that can be expected to result in death 
or be of long-term and indefinite duration, the minor will be considered disabled. Prop. Reg. 
§1.401(a)(9)-4(e)(4). In addition, the proposed regulations introduce a safe harbor under which 
a beneficiary will be deemed disabled for purposes of §401(a)(9) if, at the employee’s death, 
the beneficiary is disabled under 42 U.S.C. §1382c(a)(3). 
 
Importantly, the proposed regulations provide that  where an employee has more than one 
designated beneficiary and any one of them is not an eligible designated beneficiary then, for 
purposes of applying the minimum distribution rules, the employee will be deemed as having 
no eligible designated beneficiary. Prop. Reg. §1.401(a)(9)-4(e)(2). In other words, in the case of 
multiple beneficiaries, either all of them are eligible designated beneficiaries or none of them is 
an eligible designated beneficiary. That becomes an issue where an employee names a trust as 
a designated beneficiary. 
 
Trusts as Beneficiaries Under the Proposed Regulations. The proposed regulations retain the 
“see-through” concept from existing regulations. Prop. Reg. §1.401(a)(9)-4(f)(1). Under this 
approach, the beneficiaries of a trust will be treated as the beneficiaries of the plan (rather than 
the trust itself) where the trust: (i) is valid under state law; (ii) is irrevocable at the date of the 
employee’s death; (iii) has identifiable beneficiaries; and (iv) meets certain documentation 
requirements. A trust created exclusively for the benefit of eligible designated beneficiaries, 
therefore, will be treated as an eligible designated beneficiary. But if the trust has one or more 
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beneficiaries that are not eligible designated beneficiaries, then the trust will be treated as 
having no eligible designated beneficiaries. While the existing regulations offer some examples 
of situations where the see-through concept applies, the proposed regulations helpfully offer 
more examples, many in response to recurring fact patterns posed in private ruling requests. 
Prop. Reg. §1.401(a)(9)-4(f)(6). 
 
The proposed regulations clarify that certain beneficiaries of a see-through trust will be 
disregarded for purposes of determining whether all trust beneficiaries are eligible designated 
beneficiaries. For example, a beneficiary that could receive a distribution from the trust 
consisting of the employee’s interest in the plan only after the death of a remainder beneficiary 
will not count because that beneficiary holds a “minimal or remote” interest. Even a remainder 
beneficiary will be disregarded where the terms of the trust require the complete distribution 
of the employee’s account balance to an eligible designated beneficiary by the later of the 
calendar year after the year of the employee’s death or the end of the tenth year after the year 
in which the eligible designated beneficiary attains the age of majority. The preamble to the 
proposed regulations offer a helpful example of this rule: 
 

[A]ssume an employee names a see-through trust as the sole beneficiary, the 
trust permits specified amounts to be paid to the employee’s niece until the 
niece reaches age 31 (age of majority plus 10 years), and those specified 
amounts are not required to include the immediate payment of plan 
distributions made to the trust. The trust is scheduled to terminate with a full 
distribution of all trust assets to the niece when the niece reaches age 31, but if 
the niece dies before the scheduled termination, then the amounts remaining in 
the trust will be paid to the employee’s sibling. In that case, the only beneficiary 
designated under the plan for purposes of section 401(a)(9) and these 
regulations is the employee’s niece because the employee’s sibling is 
disregarded…. However, if the see-through trust terms do not require a full 
distribution of amounts in the trust representing the employee’s interest in the 
plan until the niece reaches age 35, then … both the employee’s niece and sibling 
are treated as beneficiaries designated under the plan for purposes of section 
401(a)(9) and these regulations. 

 
Effective Date. If finalized, the proposed regulations will generally apply for calendar years 
beginning on or after January 1, 2022. The proposed regulations state that for the 2021 
distribution calendar year, taxpayers must apply the existing regulations and take into account 
a reasonable, good-faith interpretation of the SECURE Act amendments. Treasury indicates that 
compliance with the proposed regulations will satisfy this requirement for 2021 distributions. 
 
VI. THE WAY YOU MAKE ME FEEL AFFECTS THE VALUE OF YOUR IMAGE AND LIKENESS 

(Estate of Michael Jackson v. Commissioner, T.C. Memo. 2021-48, May 3, 2021) 
 
The decedent was at one time the King of Pop. His 1982 album, Thriller, remains the best-selling 
album of all time. But by the time of his death in 2009, the decedent had been tried for child 
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sexual abuse. Although acquitted, the decedent became reclusive and moved to Bahrain. His 
eccentric habits had become fodder for many late-night talk shows and gossip magazines. And 
there were persistent rumors of bad finances and poor health.  
 
It turns out the rumors of financial woes had legs. Back in 1985, the decedent purchased ATV 
Music, a song catalog that included all of the songs written by John Lennon and Paul 
McCartney. Ten years later, the decedent merged ATV Music with Sony Music Publishing to 
create Sony/ATV, a music catalog and publisher. The decedent held a 50% interest in Sony/ATV, 
but the decedent started borrowing heavily against this asset in order to maintain his profligate 
lifestyle. 
 
At issue in this case is the valuation of three assets: (1) the decedent’s image and likeness (his 
“right of publicity”); (2) the decedent’s interest in the bankruptcy trust holding his 50% interest 
in Sony/ATV; and (3) the decedent’s interest in a different bankruptcy trust holding Mijac 
Music, another publishing catalog that owned rights to the songs of the decedent and a few 
other artists. Though only three assets are at issue, the Tax Court opinion spans 271 pages. That 
gives some insight into the dollars involved, the notoriety of the case, and the extent to which 
the estate and the Service disagree. 
 
Right of Publicity. The federal estate tax return valued the decedent’s image and likeness at 
$2,105. But in its deficiency notice, the Service set the value at $434 million. At trial, the 
estate’s experts (a CEO of an international licensing and right-management company for 
entertainers and a professional appraiser with 40 years of experience) determined the value of 
the decedent’s image and likeness to be $3 million, but the Service’s expert concluded the 
correct value was $161 million. Why are the experts so far apart? The estate’s experts noted 
that the revenues generated from the decedent’s image and likeness around the time of death 
were quite modest given the public reaction to allegations of conduct involving moral 
turpitude. At the time of the decedent’s death, then, the rights to image and likeness just 
weren’t worth very much. The Service’s expert, on the other hand, valued the right of publicity 
based on foreseeable revenue opportunities that existed at death, including themed 
attractions, branded merchandise, a Cirque du Soleil show, a film, and a Broadway musical.  
 
The Tax Court rejected the approach of the Service’s expert, finding the expert “did not value 
the asset he should have.” California law does not include trademarks, copyrights, licensing 
rights, and endorsement rights within its statutory right of publicity, so considering these other 
post-death revenue opportunities was improper. In the end, the Tax Court determined that the 
value of the decedent’s image and likeness was $4.15 million, a figure much closer to the 
valuation offered by the estate’s experts. 
 
Interest in Sony/ATV. The estate tax return claimed the decedent’s interest in Sony/ATV was 
worth nothing because of all of the decedent’s outstanding loans secured by this asset. The 
estate’s expert, the head of the Media and Entertainment team in Ernst & Young’s United 
Kingdom practice, agreed with this conclusion. Yes, the decedent’s share of Sony/ATV’s equity 
was worth over $250 million, but the decedent owed more than $316 million in loans secured 



2022 FEDERAL TAX UPDATE – PAGE 15 
 

by this asset. The Service’s expert, however, insisted that the decedent’s interest was worth 
$206 million (although that is less than half of the $469 million valuation initially determined by 
the Service). The Tax Court held that the interest was worth zero because the trust’s liabilities 
exceeded its assets by nearly $89 million. 
 
Interest in Mijac Music. To value the interest in the Mijac Music catalog, the estate produced 
yet another expert, an appraiser with over 20 years of experience in valuing high-profile music 
catalogs. This expert valued the interest at $2.3 million, a figure quite close to the $2.2 million 
value originally reported by the estate on the federal estate tax return. But the Service said in 
its deficiency notice that the asset was worth $60.6 million, and by the time the Service’s expert 
was through the alleged value was up to $114 million.  
 
One adjustment made by the estate’s expert was for “tax affecting.” Since the trust is a 
passthrough entity, its projected revenues will not account for federal income taxes. But the 
rates used to determine the present value of projected revenues are derived from publicly 
available data from C corporations. Since C corporations are separate taxable entities, those 
discount rates already reflect federal income taxes. This leads some to conclude that the 
projected revenues of passthrough entities should be reduced to after-tax amounts so that the 
discount rates can be applied accurately. This is the argument for “tax affecting” the projected 
revenues of a passthrough entity. In this case, the Tax Court held that tax affecting was not 
proper. Although the Tax Court applied tax affecting to an S corporation in the 2019 case of 
Estate of Jones v. Commissioner, the court here observes that the Jones court had no choice but 
to apply tax affecting since the Service in that case did not challenge its application. Because 
the estate could not show by a preponderance of the evidence that a C corporation would be 
the most likely buyer of this asset, the court rejected tax affecting in this case.  
 
The court went on to hold that the interest in the Mijac Music catalog was $107.3 million, 
devoting dozens of pages to parsing through the various assets of the catalog and its projected 
revenue sources.  
 
Penalties. Given the ginormous gap in valuation between the estate tax return and the Service’s 
deficiency notice, the Service imposed accuracy-related penalties totaling nearly $200 million. 
But the Tax Court refused to uphold the penalty, finding the estate reasonably relied in good 
faith on the early valuations used in preparing the estate tax return, especially once it learned 
of the little revenue the decedent earned from the use of his name and likeness. The court 
observed that, as its lengthy opinion indicates, valuing Mijac Music was complicated. Although 
the court ultimately rejected the value offered from the estate's expert, it was again reasonable 
for the estate to rely on it. 
 
A Note on Credibility. The estate offered opinions from four valuation experts, but the Service 
used just one. That’s quite a gamble, because if the court does not like the Service’s expert, 
there is no other evidence to support the expert’s conclusions. And from this excerpt of the 
opinion, it’s clear that the court did not like the Service’s expert, one Mr. Anson: 
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As the Commissioner’s only expert witness, Anson’s credibility was an especially 
important part of the case. And it suffered greatly at trial. His problems began 
when he was asked about the effect on himself and his firm if the Commissioner 
prevailed in the case. He responded: “I have no idea. I’ve never worked for the 
Internal Revenue Service before.” Later when asked whether he or his firm had 
previously been retained by the Commissioner to write an intellectual-property 
valuation report in Whitney Houston’s estate-tax case, Anson replied: “No. 
Absolutely not.” That was a lie.  
 
Approximately two years before he testified, the Commissioner had retained 
Anson to write a valuation report titled, “Analysis of the Fair Market Value of the 
Intangible Property Rights Held by the Estate of Whitney E. Houston as of 
February 11, 2012, for Estate Tax Purposes.” It was only after a recess and advice 
from the Commissioner’s counsel that Anson admitted to this. 
 
Anson also testified that neither he nor his firm ever advertised to promote 
business. This was also a lie. In the midst of trial, Anson’s firm touted his 
testimony in ... [an] email blast ... And in a lecture given before trial Anson 
referred to his valuation in this case, stating, “I’m sitting today ... in a deposition 
in what’s known as the ‘Billion Dollar Tax Case.’ ... [W]e’ve just spent the last 
year valuing the estate of Michael Jackson.” 

 
The court denied the estate’s request to strike all of Mr. Anson’s testimony, but the court 
confessed that his lying “affects our factfinding throughout.” That’s … not a good look. 
 
VII. INTERGENERATIONAL SPLIT-DOLLAR ARRANGEMENTS CAN WORK (Estate of Levine v. 

Commissioner, 158 T.C. No. 2, February 28, 2022) 
 
The Tax Court has held that an intergenerational split-dollar life insurance arrangement was 
properly structured under the “loan regime” so that inclusion in the decedent’s gross estate 
was limited to the value of the reimbursement right held by the decedent’s living trust and did 
not include the full surrender values of the policies. The court also held that §2703 did not 
apply to the arrangement. The case is significant in its complete victory for the estate on all 
issues. 
 
The decedent, Marion Levine, was a key figure in the founding and growth of a supermarket 
chain with 27 stores at the time of its sale to an outside buyer in 1981. Levine quintupled the 
proceeds from the sale through investments in stock, real estate, mobile home parks, two 
Renaissance fairs and loans. By the time she started serious estate planning in 2007 she had 
some $25 million in wealth.  
 
At the advice of counsel, Levine established an irrevocable life insurance trust (“ILIT”) settled 
under South Dakota. The ILIT was created to hold two life insurance policies, one on the life of 
her daughter and the other on the life of her son-in-law. South Dakota Trust was the named as 
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the directed trustee, and the “investment committee” that directed the trustee consisted of 
one person: Bob Larson, Levine’s “close personal friend” who understood the family dynamics. 
 
In his capacity as the ILIT’s “investment committee,” Larson approved of a split-dollar 
arrangement under which Levine’s revocable living trust paid the premiums on the life 
insurance policies owned by the ILIT through various loan transactions. Under these loans, 
Levine’s revocable trust would be repaid from the insurance proceeds after the deaths of her 
daughter and son-in-law. Specifically, Levine’s revocable trust was to receive the greater of the 
money loaned to the ILIT or the surrender value of the life insurance policies, payable at the 
earlier of the insured’s deaths or the surrender of the policies.  
 
But Levine died before her daughter and son-in-law, and neither policy had been surrendered. 
Thus, at her death, Levine’s trust was still owed money from the ILIT. That brings us to the 
central issue of the case: how much to include in Levine’s gross estate. The estate claimed the 
amount includible was the amount it was entitled to receive from the ILIT (about $2.3 million) 
but the IRS said the amount includible was the $6.1 million surrender value of the policies at 
the time of Levine’s death.  
 
The IRS based its argument on the application of three Code provisions. Specifically, the IRS 
claimed that: (i) inclusion under §2036 results because Levine retained the right to designate 
who would possess the income from the split-dollar arrangement; (ii) inclusion under §2038 
results because Levine maintained a power to alter, amend, revoke, or terminate the split-
dollar arrangement; and (iii) any restrictions on the split-dollar arrangement should be 
disregarded under §2703, thus causing the estate to include the full surrender value of the 
policies. The Tax Court rejected each of these contentions. 
 
Regarding §2036, the Tax Court held observed that the policies were bought and owned by the 
ILIT, not Levine. More importantly, the arrangement’s express terms gave only the ILIT’s 
investment committee (Larson) a power to terminate the arrangement. “Without any 
contractual right to terminate the policies, we can’t say that Levine had any sort of possession 
or rights to their cash-surrender values.” Id. at 29. And since Larson held the termination power 
in a fiduciary capacity, he was not a mere puppet of Levine. On top of that, he owed fiduciary 
duties not just to Levine’s daughter and son-in-law but also to their descendants. Thus, neither 
Levine nor her revocable trust retained any power to control the possession, enjoyment, or 
income from the policies held by the ILIT. 
 
As to §2038, the Tax Court rejected the IRS’s argument that Larson’s power to terminate the 
arrangement would give Levine effective control over the surrender value of the policies. The 
court observed that this argument relies on the same premise as the rejected §2036 
argument—that Larson was somehow in Levine’s pocket. Having rejected the argument 
already, the court did not bother to spell out the same reasons here too. 
 
Finally, the Tax Court held that §2703 does not apply on these facts to warrant full inclusion of 
the surrender value of the policies because the policies at all times were held by the ILIT and 
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not by Levine or her revocable trust. “The property we have to value here is the property in 
Levine’s estate, which is the split-dollar receivable she held at the time of her death. There 
were no restrictions on that property. She could do with the receivable what she wanted. … 
Section 2703 is not relevant to the valuation of the receivable because Levine had unrestricted 
control of it. Section 2703 therefore does not apply.” Id. at 40. 
 
VIII. FAILURE TO DISCLOSE BASIS IN APPRAISAL SUMMARY DOOMS CHARITABLE 

CONTRIBUTION DEDUCTION (Hickory Equestrian, LLC v. Commissioner, Docket No. 
347-21, February 8, 2022) 

 
The Tax Court granted partial summary judgment to the IRS in a case involving a claimed 
charitable contribution deduction for a conservation easement the taxpayer placed on a 300-
acre tract of land in Dade County, Georgia. The court’s order, served on February 8, 2022, 
rejected the IRS’s contention that the conservation easement was not protected in perpetuity 
but upheld the IRS’s determination that the taxpayer’s failure to disclose the property’s cost 
basis on the required appraisal summary form meant the taxpayer failed to comply (or even 
substantially comply) with applicable substantiation requirements. 
 
The taxpayer was formed in November, 2011, when several individuals contributed their 
interests in the subject real property. The individual purchasers collectively paid $111,715 to 
acquire the land in 2002. One month after the taxpayer’s formation, it granted a conservation 
easement over most of the property to the North American Land Trust. On its 2011 partnership 
tax return, the taxpayer claimed a charitable contribution deduction of $6,366,711 representing 
the value of the easement. The return showed that the unencumbered value of the land was 
$6,718,111. Effectively, then, the taxpayer took the position that the easement reduced the 
value of the land to a mere $351,400. Along with the tax return, the taxpayer included a 
completed (well, mostly completed) Form 8323, Noncash Charitable Contributions, as well as a 
separate document titled “Noncash Charitable Contributions Attachment.” 
 
The IRS disallowed the deduction on two grounds: first, that the easement was not “protected 
in perpetuity,” and, second, that the taxpayer did not substantiate the claimed value of the 
contribution. 
 
Perpetuity Requirement. The donation of a conservation easement is deductible for federal 
income tax purposes where the conservation purpose is “protected in perpetuity.” I.R.C. 
§170(h)(5)(A). The regulations provide that where a donor reserves rights on the land subject to 
the easement, the donor must provide the charity with certain documentation in advance of 
the contribution, the donor must give written notice to the charity before exercising any 
reserved right which might adversely impact the conservation purpose of the easement, and 
the deed of easement must permit the charity to enter the property at reasonable times to 
inspect the property. Treas. Reg. §1.170A-14(g)(5). 
 
The deed of easement in this case prohibits commercial or residential development of the land 
but reserves to the taxpayer certain rights, including the rights to engage in recreational 
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activities like hunting, fishing, and horseback riding. Consistent with these reserved rights, the 
deed also reserves to the taxpayer rights to construct and maintain hunting or observation 
stands, bird houses, trails, and signage. The deed does not require that the taxpayer obtain the 
charity’s permission before exercising any of these rights, but it does require that the taxpayer 
must give written notice “before exercising any Reserved Right that may impair the 
conservation interests.” Finally, the deed reserves other rights to the taxpayer, including rights 
to build fences and raised walkways, repair roads, restore wetlands, remove vegetation, and 
erect “facilities normally used in connection with supplying utilities,” but the deed expressly 
requires that the taxpayer first obtain the charity’s permission before exercising any of these 
rights. If the charity does not respond to written notice from the taxpayer requesting approval, 
however, the deed provides that the charity is deemed to have consented to the request. 
 
The IRS argued that the deed violates the perpetuity requirement since some of the reserved 
rights could be exercised without permission from the charity, but the Tax Court ruled that 
whether the exercise of any of these rights could have an adverse effect on the conservation 
interest of the easement is a question of fact that cannot be answered in a motion for summary 
judgment.  
 
The IRS also argued that the “deemed consent” provision (under which the taxpayer could 
exercise rights otherwise requiring the charity’s permission if the charity does not timely 
respond to the taxpayer’s request for approval) effectively renders the charity powerless to 
prevent the exercise of the taxpayer’s reserved rights that would impair the conservation 
purpose, thus violating the perpetuity requirement. But the Tax Court refused to hold that the 
deemed consent provision violates the regulations as a matter of law: 
 

NALT is deemed to have consented to exercise of certain rights, but only if it has 
failed to respond to two successive notices from Hickory over a period of several 
months. NALT’s internal procedures and past practices may shed light on 
whether this is likely to happen. In any event, the question whether exercise of 
the right to which consent is deemed given would impair any conservation 
purpose presents factual questions ill-suited to summary adjudication. 

 
Notice the court does not hold that deemed consent provisions are valid. It merely concludes 
that whether a deemed consent provision violates the perpetuity requirement is a question of 
fact. Planners should not read this rejection of the IRS’s motion for summary judgment as 
green-lighting the use of deemed consent clauses in conservation easement deeds. 
 
Substantiation Requirement. When a taxpayer donates property worth more than $5,000 to 
charity, the taxpayer must obtain a qualified appraisal of the property and attach to the return 
an “appraisal summary.” I.R.C. §170(f)(11)(C); Treas. Reg. §1.170A-13(c)(2). Form 8283, 
Noncash Charitable Contributions, is the prescribed document to be used as the “appraisal 
summary.” Among other things, the Form asks for information about how and when the 
taxpayer acquired the donated property, the value of the donated property, and the taxpayer’s 
“cost or adjusted basis” in the donated property. Failure to complete Form 8283 generally 
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precludes a deduction. I.R.C. §170(f)(11)(A); RERI Holdings I, LLC v. Commissioner, 149 T.C. 1, 
16-17 (2017). 
 
The taxpayer in this case submitted a Form 8283 together with an attachment. In box 5(e) of 
the form, the one asking about how the taxpayer acquired the property,” the taxpayer wrote 
“See Attached.” The taxpayer left box 5(f), the one asking the taxpayer’s basis in the property, 
blank. The written attachment to the Form states that the “basis in the property is not included 
… because … the basis of the property (in this case a conservation easement) is not 
determinable.” The taxpayer did not disclose its basis in the underlying land because, it said in 
the attachment, the taxpayer “has a holding period in the donated property in excess of 12 
months” and “such basis will not impact the amount of the claimed deduction.” 
 
By not completing box 5(f), the taxpayer did not comply with the applicable reporting 
requirements. The IRS moved for summary judgment on that basis. The taxpayer argued it 
substantially complied with the reporting requirements, however, and there is authority for 
applying the doctrine of substantial compliance in this arena. Hewitt v. Commissioner, 109 T.C. 
258, 265 n. 10 (1997). But there is also authority that failing to disclose the basis of contributed 
property is fatal to a claim for deduction. RERI Holdings I, LLC, supra; Oakhill Woods, LLC v. 
Commissioner, T.C. Memo. 2020-24; Belair Woods, LLC v. Commissioner, T.C. Memo. 2018-159. 
And it doesn’t help that the taxpayer here stands to gain from the omission of information 
about basis. As the Tax Court explains: 
 

Here, Hickory acquired the land in question from its partners in November 2011. 
The partners (or their predecessors) had purchased the land in 2002 for 
$111,715. In December 2011 Hickory granted an easement over this land to 
NALT, valuing the unencumbered Property at $6,718,111. Hickory thus took the 
position that the Property had appreciated by more than 5,000% during the 9-
year period that included the Great Recession of 2008-2009. This is precisely the 
sort of information that Congress wished the IRS to have, and Hickory’s refusal to 
supply it contravenes the “essential requirements of the governing statute.” 

 
The taxpayer argued that information about the property’s basis was disclosed elsewhere in the 
partnership tax return in an “IRS Section 721 Disclosure” attached to the return, but the court 
rejected this argument, concluding that revenue agents should not have to “sift through 
hundreds of pages of complex returns looking for possible clues about what the taxpayer’s cost 
basis might be.” Concluding that “[t]his was not a case of inadvertent omission, but of a 
conscious election not to supply information,” the court determined there was no substantial 
compliance with the reporting requirements. It thus granted the IRS’s motion for summary 
judgment on this issue. 
 
Finally, the taxpayer argued that the “reasonable cause” exception to the reporting 
requirements, which excuses the failure to comply when “due to reasonable cause and not to 
willful neglect,” I.R.C. §170(f)(11)(A)(ii)(II), should apply. The Tax Court ruled that this was a 
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question of fact, so the question of whether the taxpayer reasonably relied on the advice of 
professionals would be reserved for trial. 
 
IX. UPDATED GUIDANCE FOR PERIODIC PAYMENTS MIGHT INCENTIVIZE EARLY 

RETIREMENT (Notice 2022-06, January 18, 2022). 
 
The IRS has updated its guidance for determining whether a series of payments from an 
individual retirement account qualifies for the exception from the 10-percent early withdrawal 
penalty given to “substantially equal periodic payments.” In doing so, it made early retirement 
a viable option for more taxpayers. 
 
Section 72(t) generally provides that where a taxpayer receives any amount from a qualified 
retirement plan (defined to include individual retirement accounts) before age 59½, an 
additional tax equal to 10 percent of the amount received will apply. Section 72(t)(2)(A)(iv) 
excepts distributions which are “part of a series of substantially equal periodic payments” made 
for the life (or life expectancy) of the account holder or the joint lives (or join life expectancies) 
of the account holder and the designated beneficiary from the application of this 10-percent 
penalty. Practitioners often refer to these penalty-free distributions by the acronym SEPP. 
 
Two decades ago, in Revenue Ruling 2002-62, the IRS stated that distributions will be treated as 
SEPPs if made in accordance with one of three methods: (1) the required minimum distribution 
method; (2) the fixed amortization method; or (3) the fixed annuitization method. Notice 2022-
06 updates the mechanics of each method.  
 
Under the required minimum distribution method, the annual payment for each year is 
determined by dividing the account balance for that year by the number from the chosen life 
expectancy table for that year. Under this method, the account balance, the number from the 
chosen life expectancy table and the resulting annual payments are redetermined for each 
year. Notice 2022-06 retains this method but requires the use of either the new life expectancy 
tables issued in 2020 or an updated "uniform lifetime table" set forth in Appendix A to the 
Notice. 
 
Under the fixed amortization method, the annual payment for each year is determined by 
amortizing the account balance over a specified number of years determined using the chosen 
life expectancy table and a chosen interest rate that cannot exceed 120 percent of the federal 
mid-term rate for either of the two months preceding the month in which the distribution 
begins. Under this method, the account balance, the number from the chosen life expectancy 
table and the resulting annual payment are determined once for the first distribution year and 
the annual payment is the same amount in each succeeding year.  
 
This method has not been utilized much in the past decade because interest rates have been 
quite low. In January, 2022, for example, the federal midterm rate is only 1.6 percent. The 
lower the interest rate, the lower the amount distributed to the account holder. Low interest 
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rates make it harder for a taxpayer to withdraw amounts from an IRA before age 591/2 without 
incurring the 10-percent penalty.  
 
But Notice 2022-26 changes the fixed amortization method to provide that the applicable 
interest rate is the greater of (i) five percent or (ii) 120 percent of the federal midterm rate for 
either of the two months preceding the month in which the distribution begins. Under this 
revised guidance, younger account holders can withdraw more from their IRAs without 
incurring the 10-percent penalty because they can use a five percent assumed interest rate 
instead of the lower federal mid-term rate that would otherwise apply. 
 
Finally, under the fixed annuitization method, the annual payment for each year is determined 
by dividing the account balance by an annuity factor that is the present value of an annuity of 
$1 per year beginning at the taxpayer's age and continuing for the life of the taxpayer (or the 
joint lives of the taxpayer and the designated beneficiary). Notice 2022-06 also retains this 
method but requires that the updated life expectancy tables be used for calculations, and the 
applicable interest rate here too is the greater of (i) five percent or (ii) 120 percent of the 
federal midterm rate for either of the two months preceding the month in which the 
distribution begins. 
 
Notice 2022-06 applies to any series of payments starting on or after January 1, 2023, but a 
taxpayer can elect to use this guidance for any series of payments starting in 2022. 
 
X. SON-IN-LAW’S CLAIM THAT LOANS FROM FATHER-IN-LAW WERE REALLY GIFTS 

DISMISSED ON SUMMARY JUDGMENT (Yost v. Carroll, N.D. Illinois, January 20, 2022) 
 
A federal district court dismissed without prejudice counterclaims and defenses asserted by a 
soon-to-be son-in-law against his soon-to-be father-in-law alleging that transfers of over $7 
million in the form of loans were in fact gifts. In 2009, David Yost transferred $1.5 million to his 
daughter, Anne, and Anne's spouse, Morgan Carroll. The transfer took the form of a loan, 
evidenced by a promissory note payable to David signed by both Anne and Morgan "collectively 
and/or individually." The couple used the funds to help purchase their New York City home for 
$2.7 million. The note matured in April, 2014. When Anne and Morgan sold the home three 
months later in July, 2014, for $5.6 million, they did not pay off any portion of the note. Instead, 
David rolled the total amount due into a new, consolidated note for just over $2.53 million. Two 
years later, David transferred another $4.5 million to Anne and Morgan in exchange for a 
second promissory note. 
 
When Anne filed for divorce from Morgan, David sought payment on the notes, together with 
all accrued interest, from Morgan. When Morgan refused, David filed this lawsuit. In response 
to David's complaint, Morgan alleged affirmative defenses and counterclaims based on 
promissory fraud, civil conspiracy, and illegality. The common theme to Morgan's claims and 
defenses is that David's transfers to the couple were really gifts and not loans. Morgan claimed 
David had the couple sign notes so that David would not incur liability for gift taxes on the 
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transfers and that David never intended to collect on the notes when the funds were 
transferred. 
 
In support of his claims, Morgan produced a 2003 letter handwritten from David to Anne on the 
heels of a transfer made to Anne before her marriage to Morgan. The letter arguably supports 
Morgan's assertion that David regularly makes disguised gifts in the form of loans: 
 

"Annie - attached is a very simple promissory note for you to sign so that the 
money provided for your apartment does not count as a gift, for which gift taxes 
have to be paid. If you could get your signature notarized it would be super. I 
Love You, Dad." 

 
The letter is probative of something, but do these facts support the claims and defenses raised 
by Morgan in this lawsuit? The court held they do not, granting David's motion to dismiss 
Morgan's counterclaims and defenses, though without prejudice. As to promissory fraud, 
Morgan argued that David made two fraudulent misrepresentations: David said that the notes 
were executed solely for the purpose of avoiding gift taxes, and he said that he never intended 
to collect the purported amounts due. Morgan claims David and Anne "knew or believed that 
all the Misrepresentations were false when [David] made them to [Morgan]."  
 
If Morgan stuck with that position, the fraud argument might have had traction. But Morgan 
also argued that David "would never have sought to enforce the notes had [Morgan] and Anne 
not gotten divorced" and that at the time the loans were made, "it was not the intention of any 
of the parties to enforce the purported 'notes.'" You can't have it both ways; when David 
transferred the funds he either intended to seek payment from Morgan or he did not so intend. 
As the court explains, to maintain a claim for promissory fraud, a party must show that "when 
the promise was made, the promisor had no intent to fulfill it; if the promisor simply later 
changed his mind, an action for fraud will not lie." 
 
The court found that the evidence here indicates David changed his mind about not seeking 
repayment on account of Morgan and Anne's divorce. Indeed, many of Morgan's claims are 
based on the assertion that David had no intention of enforcing the notes when they were 
made, so Morgan himself acknowledges there was no misrepresentation of David's intentions 
at the time the representations were made. The court thus granted David's motion to dismiss 
the claims and defenses based on promissory fraud. 
 
Morgan also tried to raise the defense of illegality, repeatedly and randomly calling David's 
actions "tax avoidance" and "tax evasion." The court observed that while tax evasion is illegal, 
tax avoidance is not. Morgan did not allege sufficient facts to support the allegation of tax 
evasion, so the illegality defense was likewise dismissed, at least for now. Remember, the court 
dismissed Morgan's claims and defenses without prejudice. As the court explained, "there is a 
good deal of smoke here, and Mr. Carroll should be allowed to adequately allege there is a 
fire." No doubt this lawsuit will continue for a good while. 
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Divorce can bring out the ugly side of people, even those who are not the spouses. David 
couldn't resist collecting (only) from Morgan, and as a result Morgan has perhaps exposed 
David to civil and criminal liability for disguising gifts as loans. Even if Morgan's allegations are 
entirely false, David has to live with the stigma of being labeled a tax cheat in a public forum. Is 
repayment of the loans worth all of this? 
 
This case is a chilling reminder to donees asked to sign a promissory note as a "mere formality." 
As the lawsuit against Morgan indicates, after signing a note promising payment, the argument 
that "it was all supposed to be a ruse" can be difficult to sustain credibly. Morgan's position 
effectively casts him as an active participant in David's fraudulent scheme. 
 
Neither party comes off looking good in this case. The court observed as much in a short 
epilogue to the opinion: 
 

"Mr. Yost claims that 'it is true chutzpah' for Mr. Carroll to have filed the 
Counterclaim he did in light of the latter's admitted involvement in the 'loan' 
transactions. But, it was Mr. Yost who brought the family's dirty laundry to 
federal court, and given the repeated allegations by Mr Carroll of an attempt by 
Mr. Yost to evade gift taxes--not to mention the fact that the taxpayera re, in 
effect, subsidizing this case--the needle on the 'chutzpah' detector would seem 
to point to Mr. Yost perhaps as much as it does to Mr. Carroll--depending, of 
course, on the truthfulness of the allegations by Mr. Carroll." 

 
XI. DEDUCTION FOR ACCRUED BUT UNPAID DEFERRED COMPENSATION IS NO SLAM 

DUNK (Hoops, LP v. Commissioner, T.C. Memo. 2022-9, February 23, 2022) 
 
The Tax Court has disallowed a deduction claimed on an amended partnership income tax 
return by an accrual method partnership for unpaid deferred compensation liabilities assumed 
by the buyer in a transaction involving the sale of the partnership’s assets and liabilities. The 
case forced the Tax Court to consider the extent to which the “matching rule” applicable to 
nonqualified deferred compensation arrangements meshes with the “economic performance” 
requirement applicable to deductions claimed by accrual method taxpayers. As if that’s not 
compelling enough, the case also involves professional basketball. But just as new basketball 
players must first learn dribbling, bounce passes, and chest passes before getting to the flashy 
stuff, so too must we first master the fundamentals of deferred compensation and the accrual 
method before looking at what happened in the case. 
 
Background on the Matching Rule for Nonqualified Plans. In a deferred compensation 
arrangement, an employee (or independent contractor) agrees to let an employer keep an 
amount of wages, bonuses, salary, or other compensation that would otherwise be payable for 
a certain period of time. At the end of that time, the employer pays the compensation, plus 
interest, to the employee. Because the employee is neither in actual nor constructive receipt of 
the deferred compensation, the employee is not subject to tax until the compensation (and 
interest) is distributed to the employee. 
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The Code generally recognizes two types of deferred compensation arrangements: qualified 
plans and nonqualified plans. A qualified plan does not discriminate in favor of highly 
compensated employees. In other words, it must be available to the rank and file and not just 
to the top executives. Qualified plans are subject to a number of significant restrictions related 
to participation rates, contribution amounts, and distribution amounts. What’s more, qualified 
plans generally must be funded through a trust, and once an employer deposits sums into the 
trust it cannot later reclaim them. 
 
Nonqualified plans, on the other hand, are much more flexible. Employers can limit 
participation in nonqualified plans to highly paid executives, and there is no requirement to set 
aside any particular amount of funds beyond the reach of employers. Under a nonqualified 
arrangement, therefore, the employer can keep and use the deferred funds as a source of 
working capital. 
 
Given all of the restrictions and limitations applicable to qualified plans, employers prefer 
nonqualified deferred compensation arrangements. To incentivize qualified plans, therefore, 
the Code imposes a “matching rule” under I.R.C. §404(a). Under this rule, generally, 
contributions to a nonqualified plan are not deductible by the employer until the employee 
includes those amounts in gross income. In that way, the timing of the employer’s deduction 
“matches” the timing of the employee’s inclusion in gross income. By contrast, contributions to 
a qualified plan are deductible when paid to the trust, even though the employee will not have 
gross income until a later taxable year. The offer of an earlier deduction is the carrot given to 
the employer to create a qualified plan that will provide retirement savings for more 
employees. 
 
Background on the Economic Performance Requirement. Most business entities use the accrual 
method of accounting. Under the accrual method, a taxpayer may claim a deduction when all 
events have occurred that fix the obligation to pay a liability, the amount of the liability can be 
determined with reasonable accuracy, and “economic performance” with respect to the liability 
has occurred. Reg. §1.461-1(a)(2)(i). Congress introduced the “economic performance” 
requirement with the enactment of §461(h) as part of the Deficit Reduction Act of 1984.  
 
The statute sets forth several rules for determining when economic performance of a liability 
occurs and authorizes the IRS to issue regulations explaining when economic performance 
occurs in situations not expressly addressed in the statute. I.R.C. §461(h)(2)(D). In the context of 
deferred compensation arrangements, regulations issued in 1992 provide that “the economic 
performance requirement is satisfied to the extent that any amount is otherwise deductible 
under section 404 (employer contributions to a plan of deferred compensation).” Reg. §1.461-
4(d)(2)(iii)(A). This language indicates that “economic performance” of the liability to pay 
deferred compensation follows the matching rule of §404(a). In other words, an accrual 
method taxpayer does not deduct amounts contributed to a nonqualified plan until the 
employee includes them in gross income. 
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Facts of the Case. But the taxpayer in this case found another regulation that, it argued, 
suggested a different result could apply. So let’s now consider what happened in the case. 
Business mogul Michael Heisley bought the Vancouver Grizzlies, a National Basketball 
Association team, for $160 million in 2000, through Hoops, LP, a partnership formed by his S 
corporation and that corporation’s qualified subchapter S subsidiary (“Hoops”). Hoops is an 
accrual method taxpayer. After promising to keep the franchise in Vancouver, Heisley (okay, 
Hoops) moved the team to Memphis and admitted a couple of new partners to the team. 
 
In 2012, upstart billionaire Robert Pera bought the team through Memphis Basketball LLC, his 
Nevada entity (the “Buyer”). The purchase involved the acquisition of all of the assets and 
liabilities of Hoops. Included among the liabilities assumed by the Buyer in the 2012 sale were 
player contracts for two of the team’s star players, Zach Randolph and Mike Conley. At the time 
of sale, Hoops owed about $11.8 million in deferred compensation to Randolph for games 
played in prior seasons but which would not be payable until sometime after the sale. Hoops 
also owed about $800,000 in deferred compensation to Mike Conley for games played prior to 
the sale but which would not be payable until after the sale. 
 
On its 2012 partnership tax return, Hoops reported an amount realized of just over $419 million 
from the sale of its assets and liabilities to the Buyer. Claiming an adjusted basis of $120 million 
in the assets sold, Hoops reported a recognized gain of $299 million. Included as part of the 
amount realized from the sale was the $10.68 million present value of the $12.6 million in 
deferred compensation owed to Randolph and Conley. This is correct, as the sale relieved 
Hoops of the liability to make the future payments to those players: the present value of that 
relieved future liability represents income from the discharge of indebtedness. 
 
About a month after filing its return, however, Hoops filed an amended return in which it 
claimed a deduction for the $10.68 million present value of the deferred compensation liability. 
Hoops based this deduction on another provision in the economic performance regulations. 
Regulation §1.461-4(d)(5)(i) states in relevant part: 
 

If, in connection with the sale or exchange of a trade or business by a taxpayer, 
the purchaser expressly assumes a liability arising out of the trade or business 
that the taxpayer but for the economic performance requirement would have 
been entitled to incur as of the date of the sale, economic performance with 
respect to that liability occurs as the amount of the liability is properly included 
in the amount realized on the transaction by the taxpayer. 

 
Hoops claimed that this regulation authorized a deduction for the deferred compensation to 
offset the amount realized from the discharge of the liability from the Buyer’s assumption of 
the obligation. When the IRS disallowed the additional deduction, Hoops cried foul and went to 
the Tax Court. 
 
The Tax Court Plays Referee. The Tax Court held that the matching rule of §404(a) still applies 
and that the result does not change just because Hoops uses the accrual method. The 
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regulation cited by the taxpayer offers an early deduction for an assumed liability “that the 
taxpayer but for the economic performance requirement would have been entitled to incur as 
of the sale.” In other words, the liability must be deductible but for the economic performance 
requirement and no other requirement. Here, though, said the court, “it is the section 404(a)(5) 
limitation as to the amount deductible for any year that precludes deduction for the year of the 
2012 sale, not any purported failure to satisfy the economic performance requirement.” So 
even the regulation cited by the taxpayer does not yield the result it wants. 
 
Hoops argued the call, claiming that if it cannot claim a deduction on the 2012 return it will 
never get a deduction for the deferred compensation liability, leading to what Hoops called 
“the ridiculous result” of recognizing income with no corresponding deduction. But the Tax 
Court, citing the Ninth Circuit’s decision in Albertson’s, Inc. v. Commissioner, 42 F.3d 537 (9th 
Cir. 1994), found that “in the light of Congress’ intent to deviate from the clear reflection of 
income principle and to ensure matching of income inclusion and deduction between employee 
and employer under nonqualified plans, we conclude that disallowing a deduction for the year 
of sale would not lead to a ‘ridiculous result.’ To the contrary, under the facts of this case, such 
a result comports with the purpose of section 404.” 
 
Hoops argued in the alternative that if it gets no deduction for the liability then it should not 
have gross income from the Buyer’s assumption of the liability. But the Tax Court observed the 
simple fact that the debts owed to players Randolph and Conley were bona fide and, thus, a 
real liability of Hoops. “When Buyer assumed the deferred compensation liability, Hoops was 
discharged from its obligation to pay deferred compensation as a result of the 2012 sale, Thus, 
pursuant to section 1001, Hoops was required to take into account the amount of the deferred 
compensation liability in computing its gain or loss from the sale.”  
 
XII. TAXPAYERS SUBJECT TO FRAUD PENALTIES FOR FAILING TO REPORT $15 MILLION 

FROM SHAM TRUST (Wegbreit v. Commissioner, 7th Circuit, December 29, 2021). 
 
The Seventh Circuit Court of Appeals has affirmed a decision of the United States Tax Court 
finding that the taxpayers, a married couple, underreported their income by almost $15 million 
and engaged in tax fraud. The appellate court further ordered the taxpayers’ attorney to show 
cause as to why he should not be sanctioned for filing a frivolous appeal. 
 
The case concerns a supposed transfer of the husband’s interest in a financial services business 
he founded to a trust followed by the trust’s transfer of that interest to a Cook Islands 
insurance company as the initial premium on a substantial life insurance policy. Although the 
husband first met with the attorney that proposed this structure in 2003, some of the 
documents indicate a January, 2002, effective date. The three iterations of the trust instrument 
show different contributions ranging from $18,750 cash to a policy issued by another insurance 
company in 2004. 
 
Early in 2005, the insurance company that owned the husband’s LLC interest, at his instruction, 
sold that interest to another investment firm for $11.3 million. The sale proceeds were wired to 
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the trustee, but the IRS determined that the gain from the sale, as well as other trust income, 
was really income to the taxpayers. When the IRS uncovered the inconsistent documents 
related to the trust’s formation and its acquisition of the life insurance, the IRS then added a 
civil fraud penalty to the mix. 
 
The Tax Court held that that the husband never effectively conveyed his LLC interest to the 
trust and that the trust itself was a sham that lacked economic substance. The court also 
imposed fraud penalties. 
 
On appeal, the Seventh Circuit noted that the taxpayers “raise a bevy of legal topics wholly 
irrelevant to the tax court’s decision, from statutory-diversification rules for life-insurance 
portfolios to the grantor-trust doctrine. When they do address germane issues, their brief 
fragrantly violates Rule 28’s requirement to support each argument ‘with citations to the 
authorities and parts of the record on which [they rely].’”  
 
The appellate court found only two credible arguments on appeal. First, the taxpayers claimed 
that because the sale occurred in late 2004, the statute of limitations makes it too late to assess 
tax against the taxpayers. But “the evidence unambiguously shows, and the Wegbreits concede, 
that the funds were received in January 2005.” Second, the taxpayers tried to argue that the IRS 
did not comply with required procedures when assessing the penalty, but before the Tax Court 
they stipulated that the IRS had in fact complied with procedures. “Their attempts to skirt this 
unequivocal stipulation are perfunctory and raised for the first time on appeal. Either 
constitutes a waiver.” 
 
But the court did not stop there. Finding the taxpayer’s 78-page brief “woefully deficient” in its 
“rambling, unsupported assertions” with “glaring shortcomings,” the court ordered the 
taxpayers’ lawyer to show cause within 14 days as to why he should not be sanctioned for 
violating Rule 38 of the Federal Rules of Appellate Procedure. 
 
XIII. IRS FORGIVES DEFECTIVE S ELECTION WHERE WRONG SPOUSE CONSENTED TO 

ELECTION (Private Letter Ruling 202205018, February 4, 2022) 
 
The IRS concluded that a corporation’s invalid S election was inadvertent and that, therefore, 
the corporation would be treated as an S corporation as of the date of the invalid election 
under §1362(f). The corporation was wholly owned by “Spouse A,” but the Form 2553, Election 
by a Small Business Corporation, was signed only by “Spouse B” (Spouse A’s spouse, in case you 
were wondering). Since the corporation’s sole shareholder had not consented to the election, it 
was ineffective.  
 
Fortunately, §1362(f) provides that where the circumstances resulting in an ineffective S 
election are inadvertent and corrective steps are taken within a reasonable period of time after 
discovery of the circumstances causing the ineffective election, the IRS will consider the 
election to be effective although it may require the consenting shareholders and the 
corporation to make corrective adjustments consistent with the treatment of the corporation 
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as an S corporation. In this case the IRS determined that the botched election here was 
inadvertent and unintended, so it granted the corporation’s request to be treated as an S 
corporation as of the date of the ineffective election, contingent on Spouse A signing a written 
statement consenting to the election within 120 days of this ruling. 
 
Rulings of this sort are routine, but it’s helpful from time to time to remember that confession 
and repentance can cleanse the corporate soul. For the price of a private ruling user fee errors 
causing either invalid elections or inadvertent terminations of S corporation status can often be 
forgiven. 
 
 


